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Car Over Cab Case 


By E. M. Reipvy, Assistant Chief Counsel, 
Interstate Commerce Commission 


In view of the recent important decision of the Supreme Court in 
Maurer v. Hamilton, dated April 22, 1940, involving the Motor Carrier 
Act, a more complete statement of the case than is contained in the 
Court’s opinion may be in order. 

This suit was commenced August 4, 1937, in the Court of Common 
Plas of Dauphin County, Pennsylvania, by appellants, trading as 
Maurer & Myers Auto Convoy, a Pennsylvania partnership. It sought 
to enjoin as unconstitutional the threatened enforcement of Section 
1033 (c) of the Pennsylvania Vehicle Code, effective June 29, 1937, 
which provides as follows: 


No person shall operate a vehicle on the highways of this Com- 
monwealth carrying any other vehicle, any part of which is above 
the cab of the carrier vehicle or over the head of the operator of 
such carrier vehicle. 


Apreliminary injunction was awarded on August 4, 1937, and thereafter 
the proceeding came on for final hearing on November 8, 1937. M. & G. 
Convoy, Inc., a New York corporation, and John G. Reeser, a resident of 
Pennsylvania, filed similar bills, and a number of owners and operators 
intervened in the proceeding instituted by M. & G. Convoy, Inc.; there- 
after, the three cases were consolidated and tried together. 

In support of their application for an injunction evidence tending 
to prove the following was introduced: 

Appellants since April 1930 have engaged as common carriers in the 
business of transporting new automobiles upon specially constructed 
tractors and trailers almost wholly in interstate commerce. Each of 
thirty-one vehicles (10 owned and 21 upon lease) used in the operations 
is 80 constructed that a portion of one of the transported vehicles ex- 
tends over the cab of the carrier vehicle. These vehicles were registered 
in Pennsylvania and the fees required for the year 1937 were paid. The 
replacement value of such equipment is over $100,000, and the business 
during 1936 had gross receipts of approximately $200,000 and afforded 
regular employment to some 78 persons. It was alleged that the enforce- 
ment of Section 1033 (c) would deprive appellants of the use of their 
property in that they cannot remodel their vehicles to comply with the 
requirements of the Act and cannot feasibly reroute their traffic so as to 
avoid traveling through the State. 

The state introduced evidence designed to prove that the operation of 
car-over-cab equipment on the highways of the Commonwealth is unsafe 
and the appellants introduced evidence designed to prove the contrary. 

_The Interstate Commerce Commission on December 23, 1936, pre- 
eribed rules and regulations governing qualifications of employees and 
safety of operation and equipment of all common and contract carriers 
by motor vehicle pursuant to Section 204 (a) (1) and (2) of the Motor 
Carrier Act, 1935, (Motor Carrier Safety Regulations, 1 M. C. ©. 1). 
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On April 27, 1938, the Dauphin County court filed an opinion and 
entered a decree nisi dissolving the preliminary injunction and dismigs- 
ing the bill of complaint. 

On December 5, 1938, while the appeal before the Supreme Court 
of Pennsylvania was pending, an Examiner of the Interstate Commerce 
Commission filed a report concluding that there was no need for further 
safety regulations pertaining to equipment so constructed that all or 
part of one of the automobiles being transported protrudes over the cab 
of the tractor unit and that the operation of such equipment was per- 
mitted by the safety regulations of the Commission then in effect. Ap- 
pellants on December 21, 1938, filed a petition with the Pennsylvania 
Supreme Court for remission of the record to the Dauphin County court 
‘*for the purpose of reopening the same to permit the introduction of 
evidence of the action or actions taken by the Interstate Commerce Com- 
mission or its agents * * *.’’ On January 3, 1939, the supreme court 
entered an order refusing the petition to remit but providing that ‘‘the 
petition to reopen the hearing before the Interstate Commerce Commis 
sion and the report of the examiner may be used by appellants at argu- 
ment if they deem it material.’’ 

Subsequently, on March 11, 1939, the Commission, following ex- 
tensive hearings, issued its report entitled In re Car Over Cab Operations, 
12 M. C. C. 127, in which the following conclusion was reached : 


The record discloses no testimony whatsoever to show that the 
operation of motor vehicles, used in transporting new automobiles, 
and which are so constructed that one of the automobiles being 
transported extends in whole or in part over the cab, is unsafe. On 
the contrary, the evidence is clear that the average number of acci- 
dents in which vehicles of this type are involved is less than the 
country’s average for all trucks. We find no reasons of record why 
the. operations of such vehicles should be forbidden. The safety 
regulations heretofore prescribed by us, of course, apply to these 
as well as other vehicles operated by common and contract carriers 
in interstate or foreign commerce. The operations of vehicles so 
equipped are therefore permitted by the existing regulations, and 
there is no need for change. 


On July 3, 1939, the Pennsylvania Supreme Court filed an opinion 
affirming the decree of the trial court dismissing the bill of complaint. 
The court first held that Section 1033 (¢) was not in violation of the 
state constitution or the due-process clause of the federal constitution, 
and then concluded that Section 1033 (c) did not impose an unreason- 
able burden upon interstate commerce and that neither the Motor Car- 
rier Act, 1935, nor the rules and regulations and reports of the Com- 
mission had superseded state safety regulations as applied to carriers 
operating in interstate commerce. The court referred specifically to the 
report of the Commission (In re Car Over Cab Operations, 12 M. C. C. 
127), filed March 11, 1939, and asserted that ‘‘it was not considered by 
the court below, nor is it part of the record of this appeal. The report 
is negative in character, is based entirely upon ex parte testimony and & 
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careful study thereof discloses no intention that it was to constitute a 
formal rule or regulation of the Commission with respect to car over the 
cab equipment. Certainly it cannot be regarded as having a purpose to 
replace existing state law upon the subject.’’ The court also concluded 
that— 


While Section 204 (a), 1, 2, and 3 of the act (49 U. S. C. A. 
304) does confer upon the Commission power to establish reason- 
able requirements concerning safety of operation and equipment, the 
general language of this Section is necessarily modified and limited 
by the specific direction to the Commission set forth in Section 225 
(49 U. S. C. A. 325) of the act ‘‘to investigate and report on the 
need for federal regulation * * *.’’ Consequently it would 
appear that Congress intended to leave regulation of such matters 
as safety and regulation of the highways in the control of the states 
until a future time.”’ 


The United States and the Commission submitted a brief as amici 
curiae in the Supreme Court of the United States because the decision of 
the Pennsylvania Supreme Court raised issues of great public importance 
and threatened substantially to impair and obstruct the execution of 
powers conferred upon the Commission by the Motor Carrier Act, 1935. 
In this brief, the Commission reviewed the events leading to the enact- 
ment of the Motor Carrier Act, 1935. It showed that demands for 
federal regulation of the motor carrier industry had engaged the atten- 
tion of Congress with increasing frequency since the year 1925. The 
Commission and the Coordinator of Transportation had submitted a 
series of reports to Congress recommending comprehensive federal regu- 
lation of motor carriers operating in interstate commerce. The Act as 
finally passed was based upon a bill originally drafted by the Coordi- 
nator and recommended in his reports dated March 10, 1934, and Janu- 
ary 23, 1935. 

1. The Terms of the Act. The Act provides a comprehensive scheme 
for the regulation of transportation by motor carriers engaged in inter- 
state or foreign commerce. It is declared to be the policy of Congress, 
iter alia, to regulate transportation by motor carriers in such manner 
as to recognize and preserve the inherent advantages of such transporta- 
fon; to promote adequate, economical and efficient service by motor 
carriers ; to develop and preserve a highway transportation system prop- 
erly adapted to the needs of the commerce of the United States and of 
the national defense, and to cooperate with the several States and their 
duly authorized officials in the administration and enforcement of the 
Act (Section 202 (a)). The duty and power to carry out the provisions 
of the Act is vested in the Commission (Section 202 (b)). 


_ Section 204 (a) provides that it shall be the duty of the Commis- 
sion— 


_(1) To regulate common [and contract] carriers by motor 
vehicle as provided in this part, and to that end the Commission 


may establish reasonable requirements with respect to continuous 
and adequate service, transportation of baggage and express, uni- 
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form systems of accounts, records, and reports, preservation of ree. 
ords, qualifications and maximum hours of service of employees, 
and safety of operation and equipment. 


Section 225 authorizes the Commission— 


to investigate and report on the need for Federal regulation of the 
sizes and weight of motor vehicles and combinations of motor vehi- 
eles and of the qualifications and maximum hours of service of em- 
ployees of all motor carriers and private carriers of property by 
motor vehicle ; and in such investigation the Commission shall avail 
itself of the assistance of all departments or bureaus of the Gov- 
ernment and of any organization of motor carriers having special 
knowledge of any such matter. 


The quoted provisions of Section 204 (a) plainly authorize the Com- 
mission, so it contended, on its own motion to establish effective re- 
quirements concerning safety of equipment used by motor carriers oper- 
ating in interstate commerce. The argument to the contrary, advanced 
by the court below, that this grant of power is modified and limited by 
the authorization in Section 225 to investigate and report to Congress on 
the need for federal regulation of the sizes and weight of motor vehicles, 
was alleged to be without merit. 

The Commission’s argument proceeded about as follows: In the 
first place, such a construction of the Act requires the unreasonable as- 
sumption that much of subdivisions (1), (2), (3), and (5) of Section 
204 (a) is superfluous and merely duplicates Section 225. Each section, 
for example, refers to qualifications and maximum hours of service of em- 
ployees of motor carriers. Each authorizes the Commission to avail it- 
self of the assistance of other federal agencies. It is more reasonable to 
conclude that each section seeks to achieve a different objective and that 
neither duplicates the other. In addition, such construction rests upon 
the further assumption that the phrase ‘‘safety of operation and equip- 
ment’’ is synonymous with ‘‘sizes and weight of motor vehicles.’’ There 
is no basis for so assuming. There are innumerable safety requirements 
—adequate lights, flares and fuses, fuel containers, and safety glass, to 
mention only a few—which are in no way related to size and weight 
requirements. Further, there is substantial reason for construing the 
Act, according to its plain meaning, as authorizing the establishment of 
reasonable requirements by the Commission pursuant to Section 204 
(a) and as providing, also, for a report to Congress on the subjects listed 
in Section 225. Such a report would serve a valuable purpose even 
though the Commission issued regulations. It would inform Congress of 
the steps concerning qualifications and hours of service of employees 
which the Commission had taken under Section 204 (a) and would fur- 
nish the information essential to the enactment of more elaborate statu- 
tory controls, if they should be needed, both over employees and sizes 
and weight of vehicles. Finally, any doubt whether Section 204 (a) 
contemplates the establishment by the Commission of safety regula- 
tions is dispelled by Section 203 (b). That section in terms provides 
that ‘‘Nothing in this Act, except the provisions of section 204 relatwe 
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to qualifications and maximum hours of service of employees and safety 
of operation and standards of equipment, shall be construed to include 
eertain specified classes of operations. The italicized clause demonstrates 
beyond question both that the safety provisions are of large importance 
in the statutory scheme and that they authorize the issuance of effective 
regulations by the Commission. 

This general grant of power to the Commission to establish reason- 
able requirements with respect to safety of equipment plainly includes 
the authority to supersede any state legislation covering the same sub- 
ject and applicable to motor carriers operating in interstate or foreign 
commerce. Compare Napier v. Atlantic Coast Line R. Co., 272 U. 8. 
605. An examination of the Act discloses an intention by Congress to 
sdopt a comprehensive regulatory scheme for such carriers to be admin- 
istered by the Commission. General duties and powers are conferred on 
the Commission to regulate phases of the motor-carrier industry which 
demand uniform and consistent treatment. The use of joint state and 
federal boards suggests that action by the Commission was contemplated 
which would be of vital concern to the several states (Section 205). The 
specific reservation of power to the states in Section 202 (c), moreover, 
manifests the intention of Congress to restrict state regulation concern- 
ing matters which have been the subject of action by the Commission to 
local, intrastate commerce only. It is apparent, therefore, that the Act 
in terms gives the Commission complete power to establish reasonable 
requirements and to occupy the field with respect to the safety of the 
equipment used by motor carriers subject to its jurisdiction. 

Such was the argument of the Commission. 

In its brief the Government next reviewed the legislative history of 
the Act and stated that: 

“The circumstances attending the drafting of the statute, the com- 
mittee reports and the congressional debates all lead to the same con- 
dusion.’” 

(a) The report submitted to the Seventy-third Congress, Second Ses- 
sion (Senate Document No. 152), by the Coordinator of Transportation 
included (pp. 170-221) an exhaustive survey of existing state regula- 
tions applicable to motor carriers. It pointed out (p. 32) that ‘‘The 
States regulate extensively the length, width, height, and speed of motor 
vehicles and their maximum gross weights, and require that they be 
equipped with a variety of safety appliances’’ and observed (p. 32) that 
“the existing lack of uniformity and the character of the restrictions set 
up by some of the States constitute, in the opinion of some, a serious 
interference with the free flow of interstate commerce. Federal action is 
therefore urged.’’ The action recommended, however, distinguished be- 
tween various types of state regulations. ‘‘Upon analysis, it [was] 
found that the requirements as to gross weights, lengths, and widths of 
vehicles are often grounded in State policies with respect to the design of 
highways (id.).’’ Since ‘‘questions of highway design and highway costs 
are highly technical’’ the Coordinator recommended that this subject, 
together with the results of an investigation of working conditions in the 
industry, be reserved for consideration in future reports (id.) The 
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recommended Federal motor carrier bill, accordingly, drew a distinction 
between matters concerned with safety of operation and equipment and 
those connected with sizes and weights of vehicles, and working condi- 
tions in the industry. In the words of the Coordinator (p. 33): “It 
gives the Commission authority to make reasonable requirements with 
respect to safety of operation and equipment. It also authorizes the Com. 
mission to investigate and report on the need for Federal regulation of 
the sizes and weights of motor vehicles used in interstate and foreign 
operations, and of the qualifications and maximum hours of service of em- 
ployees, in the case of all motor carriers, including private carriers of 
property.’’ This bill was again recommended by the Coordinator in 
his report of January 1935, with changes not here relevant, and was 
introduced in the Seventy-Fourth Congress, First Session, as S. 1629. 

(b) The Senate Committee on Interstate and Foreign Commerce, 
after holding extensive hearings, materially strengthened the provisions 
of the bill with respect to qualifications and maximum hours of service 
of employees and safety of operation and equipment. Subdivision (3) 
was added to Section 204 (a), thus extending regulation of such mat- 
ters to private carriers. Section 203 (b) was amended so as to apply the 
safety provisions to vehicles otherwise exempt under the Act. The Com- 
mittee in its report added (p. 1) : ‘‘The bill as originally introduced pro- 
vided in Section 325 for an investigation and report upon the need for 
Federal regulation of the qualifications and maximum hours of service 
of employees of motor carriers of all classes. Such an investigation is 
still authorized (Sec. 225), but if the Commission determines after inves- 
tigation that there is need for such regulation, it may impose reasonable 
requirements without further legislation.’’ 

(ec) The Commission contended that the debates confirm the inten- 
tion of Congress to confer on the Commission authority to impose require- 
ments and to supersede state laws concerned with safety of equipment. 
Senator Wheeler, the Chairman of the Committee, in explaining the pro- 
visions of the bill, emphasized the point that the changes made by the 
Committee were designed to strengthen the authority of the Commis- 
sion with respect to matters affecting safety. The grant of power to es- 
tablish requirements concerning qualifications and maximum hours of 
service of employees was stated to have been motivated primarily by con- 
siderations respecting the safety of motor carrier transportation. Even 
more striking evidence of the intention of Congress is shown by the action 
taken with respect to an amendment offered by Senator Duffy which, in 
part, provided— 


That the laws enacted in any State and regulations thereunder 
that relate to the maintenance, protection, safety, or use of the high- 
ways therein, which do not discriminate [against] motor vehicles 
used in interstate commerce, shall not be deemed to be a burden on 
or an obstruction or impediment to interstate commerce, and the 
power to enact such laws and promulgate such regulations thereun- 
der is hereby expressly recognized and confirmed to the respective 
States. [79 Cong. Rec. 5735.] 
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Senator Wheeler opposed the adoption of this amendment on the 
ground that ‘‘it might seriously hamper the Commission in fixing and 
regulating the hours of service, or it might seriously interfere with the 
safety provisions included in the bill at the present time’’ (79 Cong. Ree. 
5737). The amendment was rejected. 

The extensive House debate was claimed to attest the soundness of 
the construction urged by the Commission. A large part of the discus- 
sion was concerned with the safety provisions of the Act and the extensive 
power of the Commission was recognized by every speaker who dealt 
with the subject. It was repeatedly stated that the Act gives the Com- 
mission power to regulate safety of operation and equipment. The fol- 
lowing colloquy expresses the understanding of the House with respect 
tothe Act (79 Cong. Ree. 12208) : 


Mr. ANDRESEN. With reference to the safety features, will the 
Interstate Commerce Commission have inspectors out to go over the 
commercial carriers on the highways? 

Mr. Merritt of Connecticut. They will have the right to make 
regulations concerning all vehicles. 

Mr. ANDRESEN. And in order to secure safety we can assume 
that the Interstate Commerce Commission will see that the trucks 
and buses are in proper condition at all times? 

Mr. Merritt of Connecticut. I think that is true; yes. This 
will have to be done gradually, of course. They will have to go 
along as experience dictates. 


It may also be observed that there was practically no opposition to the 
grant of such extensive authority to the Commission. Even the mem- 
bers of the subcommittee which opposed the passage of the bill had no 
quarrel with the grant of broad powers concerning safety of operation 
and equipment. As Mr. Wadsworth explained (79 Cong. Ree. 12199) : 


My complaint against this bill is that it should not attempt the 
regulation of rates, that we should be satisfied with a cautious start, 
and confine our regulations to safety on the highways and then see 
where we get. 

That is the principal difference, may I say, between the subcom- 
mittee’s bill, which was rejected by the Committee on Interstate and 
Foreign Commerce, and the bill now before us. The great difference 
is that this bill goes the whole length of regulation of rates, whereas 
the subeommittee’s bill left the rate problem alone to see how the 
Commission would get along in regulating safety devices and 
hours of labor. 


2. The cases. Support for the Government’s position was also 
sought to be found in the decision of the Court in Welch Co. v. New 
Hampshire, 306 U. S. 79. The Court there stated: ‘‘Without so de- 
tiding, we assume, so far as concerns the periods of continuous service 
condemned by the state commission, that when the federal regulations 
[issued under the Motor Carrier Act, 1935] take effect they will operate 
‘0 supersede the challenged provisions of the state statute.’’ The legis- 
lative history, especially the House debate, demonstrates the interrela- 
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tionship between the provisions concerned with maximum hours and 
those dealing with safety of operation and equipment. The extensive 
grant of power to the Commission to regulate hours of service confirms 
its power to regulate safety of equipment and thereby supersede state 
laws. 

The Commission’s position was, it was alleged, confirmed by state 
court decisions construing the Motor Carrier Act. Questions analogous 
to those present in this case were considered by the Court of Errors 
and Appeals of Connecticut in University Overland Express, Ince. y. 
Alsop, 122 Conn. 275, 189 Atl. 458 (1937). The Connecticut Public 
Utility Commission there sought to compel the plaintiff, a motor carrier 
engaged in transporting automobiles in interstate commerce, to carry 
certain insurance issued by companies licensed to do business in Connee- 
ticut. At the time the trial court heard the case, the Interstate Com- 
merce Commission had not promulgated rules and regulations with 
respect to insurance. Subsequently, the Commission did issue such rules 
and regulations. The Court of Errors and Appeals construed the Motor 
Carrier Act as empowering the Commission to supersede the authority of 
the state on the subject of insurance and concluded that the Commis- 
sion had done so. The court held, therefore, that the action taken by the 
Commission had rendered inoperative the power of the state agency to 
enforce compliance with its regulations. The Supreme Court of New 
Hampshire reached a like conclusion in University Overland Express, 
Inc. v. Griffith, 89 N. H. 395, 200 Atl. 390 (1938). 

3. Analogous Acts. Congress in passing the Motor Carrier Act, 
1935, had before it the experience of the Commission in administering 
the various railroad safety statutes, including the Locomotive Boiler 
Inspection Act, February 17, 1911, e. 103, 36 Stat. 913, as amended March 
4, 1915, c. 169, 38 Stat. 1192, and June 7, 1924, ¢. 355, 43 Stat. 659. The 
Coordinator of Transportation in his 1934 report to Congress (Senate 
Document No. 152, 73d Cong., 2d Sess., pp. 223-226) had mentioned spe- 
cifically the provisions of that act, as well as the other railroad safety 
measures, for the purpose of comparing them with the safety provi- 
sions of the suggested motor carrier bill. The motor carrier bill drafted 
by the Coordinator conferred authority on the Commission with respect 
to safety of operation and equipment in terms similar to the terms used 
to describe its powers under the Boiler Inspection Act. Congress adopted 
the same terminology. In these circumstances, the construction which 
the Supreme Court has placed upon the Boiler Inspection Act may be 
considered to be relevant to the determination of the proper construc- 
tion to be accorded the Motor Carrier Act. In Napier v. Atlantic Coast 
Line R. Co., 272 U. S. 605, the Court, speaking through Mr. Justice 
Brandeis, concluded that the grant of authority to the Commission In 
general terms in the Boiler Inspection Act indicated an intention by 
Congress to occupy the field of regulating locomotive equipment. The 
Government submitted that the principles there applied impel the con- 
clusion that the Motor Carrier Act, 1935, authorizes the Commission to 
oceupy the field of regulating the safety of equipment used by motor car- 
riers subject to its jurisdiction. 

In overruling the argument of the Commission, the opinion of the 
Supreme Court reads : 
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This brings us to the more serious question whether Congress, by the 
mactment of the Motor Carrier Act of 1935, as a regulation of inter- 
state commerce, has undertaken to deprive the state of the power to 
impose the present regulation upon vehicles moving in interstate com- 
merce. With the adoption of the Motor Carrier Act, the national govern- 
ment embarked on the regulation of a type of interstate traffic, many of 
whose regulatory problems bear little resemblance to those of other sys- 
tems of transportation which had previously been subjected to Congres- 
sional control. They presented difficulties and complexities differing 
from and far exceeding those of any earlier regulations of interstate com- 
merce. Our most extensive experience had been in the national regula- 
tion of rail carriers, operating over roads and with rolling stock privately 
owned and controlled, with standards of roadbed, operation and equip- 
nent, substantially uniform throughout the country, and with the move- 
ment of traffic on each road subject to a single unified control. 

Regulation of vehicular traffic over the highways of the United 
States involves a far more varied and complex undertaking. The high- 
ways of the country have been built by the states with substantial finan- 
dal aid from the federal government in the construction of some of them. 
They are state owned, and, in general, are open in each state to use by 
privately owned and controlled motor vehicles of widely different char- 
acter as respects weight, size, and equipment. The width, grades, curves, 
wight-bearing capacity, surfacing and overhead obstructions of the 
highways differ widely in the forty-eight different states and in different 
setions of each state. There are like variations with respect to conges- 
tion of traffic. State regulation, developed over a period of years, has 
been directed to the safe and convenient use of the highways and their 
conservation with reference to varying local needs and conditions. 

Assumption of national control involved problems of peculiar diffi- 
culty and delicacy. Apart from regulations of interstate motor traffic 
having commercial aims and involving routes, schedules, rates and the 
like, any regulation on a national scale, whatever its extent, has an inti- 
mate and vital relation to the conservation of highways which belong to 
the states, and to their safe and convenient use by the general public in 
both interstate and intrastate traffic. Our entire experience with the 
growth of automobile traffic and its regulation by the states teaches that 
many form of non-commercial regulation, safety is a dominant consid- 
tration. Motor vehicles are dangerous machines whose operation is 
tttended by serious hazard to persons and property. Hess v. Pawloski, 
%4U. 8. 352, 356. In 1934, the year before the enactment of the Motor 
Carrier Act, there were 36,000 reported deaths from motorcar accidents 
in the United States. Excessive speed, defective appliances, negligent 
driving, size, weight and loading of cars in conjunction with local condi- 
lions of traffic and of the highways, contributed in varying degrees to 
this record of disaster. 

After referring to the provisions of Section 204 (a) and Section 225 
of the Motor Carrier Act, the Supreme Court’s decision reads: 

_ The words of this section indicate, as its history demonstrates, that 
twas intended to reserve from the regulatory power of the Commission 
the regulation of ‘‘sizes and weight of motor vehicles.’’ Unlike § 204(a) 
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(3), which makes it the duty of the Commission ‘‘if need therefor is 
found’’ to establish reasonable requirements to promote safety of opera- 
tion and to prescribe standards of equipment for ‘‘ private carriers of 
property,’’ § 225 imposes no duty and confers no authority on the Com- 
mission to regulate the sizes and weights of motor vehicles. Its authority 
is limited to investigation and report of the need of such regulation. 


* * * * * 


It is evident that the purport of § 225 is to reserve ‘‘sizes and 
weight’’ from the regulatory powers of the Commission, quite as much 
when related to safety as when related to highway construction, pending 
investigation and report by the Commission of the need for such regula- 
tion, and further consideration of the matter by Congress. Such has 
been the uniform construction of § 225 by courts having occasion to con- 
sider the subject. 

In contending that the rules and regulations promulgated by the 
Commission have superseded all state requirements of safety of equip- 
ment of common and contract carriers operating in interstate commerce 
and, in addition, that such rules and regulations are in direct conflict 
with the statutes of Pennsylvania called in question in this case, the 
Government’s brief showed : 

1. The Commission approached its task of implementing and effectu- 
ating the provisions of Section 204 (a) in the light of the alarming annual 
toll of accidents upon the public highways. It sought by its findings 
and regulations not only to have a direct effect upon the carriers subject 
to its jurisdiction but also to have a real influence upon the general acci- 
dent situation. It desired to ‘‘ provide a definite impetus toward greater 
uniformity in the statutes and regulations of the several States, and there- 
by toward better understanding of and compliance with highway safety 
requirements by the general public.’’ 

A thorough investigation by the Commission of all aspects of the 
subject of highway safety preceded the promulgation of its rules and 
regulations. Prior to hearings, its Bureau of Motor Carriers made 4 
study of state laws and regulations relating to motor-vehicle operation 
and of the practices of motor carriers in promoting safety in their own 
business. This was supplemented by a series of conferences with state 
and federal officials and with representatives of interested organizations. 
These activities extended over a period of about six months. On July 
1, 1936, the Bureau published ‘‘Proposed Safety Regulations of the 
Interstate Commerce Commission Applicable to Motor Carriers Subject 
to the Motor Carrier Act, 1935.’’ More than 8,500 copies of the pro- 
posed safety regulations were distributed throughout the United States, 
and criticism and comment were invited. Many organizations responded 
with detailed suggestions, and their comments were carefully assembled. 
Three public hearings were then conducted—at Washington, D. C.; 
Portland, Oregon; and Los Angeles, California—during the course of 
which officials from six states sat with the Commission. 

The regulations finally promulgated on December 23, 1936, were 
comprehensive : They cover physical and mental requirements of drivers; 
provide for rigid inspection of vehicles before driving, stopping and 
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parking of vehicles, safe loading of vehicles, inspection and use of lights ; 
provide for driving under hazardous conditions, reporting of accidents; 
list the parts and accessories necessary for safe operation; provide for 
performance and condition of brakes, safety glass and many other mis- 
cellaneous items. These motor carrier safety regulations were revised by 
order of the Commission dated May 23, 1939, and the revised version be- 
came effective January 1, 1940. The following rules contained in such 
regulations were thought to be especially pertinent to this case: 


2.09. SAFE LOADING. 

2.091. Distribution and Securing of Load.—The load on every 
motor vehicle transporting property shall be properly distributed, 
and if necessary, secured, in order to prevent unsafe shifting of the 
load or unsafe operation of the vehicle. 

2.092. Fastenings Secure.—No motor vehicle shall be driven 
unless the driver thereof shall have satisfied himself that the tail- 
board or tailgate, tarpaulins, spare tires, and all means of fastening 
the load are securely in place. 

2.093. Load Not to Interfere With Driver—No motor vehicle 
shall be so loaded as to obscure the driver’s view ahead, or to the 
right and left sides, or to interfere with the free movement of his 
arms or legs, or to prevent his free and ready access to the accessor- 
ies required for emergencies. 


The safety regulations thus promulgated are intended by the Com- 
mission to prescribe exelusive requirements with respect to the safety of 
the equipment used by common and contract carriers subject to its juris- 
diction. The Commission took the position that state regulations govern- 
ing the safety of equipment used by such carriers are neither necessary 
nor desirable. It stands ready to reconsider its safety regulations at any 
time that there appears reason for concluding that other or different 
requirements are justified. Such a method furthers the uniformity of all 
safety regulations and promotes safety in motor transportation. The 
Ksuance of a multitude of state regulations, on the other hand, creates 
needless diversity and conflict and imposes burdens on interstate com- 
merce of the type that the Motor Carrier Act, 1935, was designed to 
prevent. 

_ 2. It is clear, moreover, that the safety regulations of the Commis- 
sion authorize car-over-cab operations such as are prohibited by the 
Pennsylvania statutes involved in this ease. Any doubt on that score 
has been dispelled by the proceeding of the Commission in In re Car 
Over Cab Operations, 12 M. C. C. 127 (March 11, 1939). The purpose of 


“om proceeding was described by the Commission in its report, as fol- 
OWS : 


By order dated December 23, 1936, pursuant to the provisions 
of section 204 (a) (1) and (2) of the Motor Carrier Act, 1935, we 
Prescribed rules and regulations governing the qualifications of 
drivers and the safety of operation of motor vehicles operated by 
common and contract carriers in interstate or foreign commerce. 
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At the hearings which preceded the issuance of that order, no testi- 
mony was submitted concerning the safety of the type of motor 
vehicle used in transporting new automobiles which is so constructed 
that one of the new automobiles being transported extends in whole 
or in part over the cab of the truck or tractor and for that reason 
this question was not then considered. 

This proceeding involves the single issue of whether such type 
of motor vehicle used in transporting new automobiles in inter. 
state or foreign commerce is safe. 


It is apparent from its report that. the Commission intended—to 
authorize the use by common and contract carriers in interstate com- 
merce of car-over-cab transportation equipment. The Commission, in 
the report, was making a definitive construction of its prior formal regu- 
lations. Those regulations, accordingly, must be regarded as being in 
direct conflict with the statutes of Pennsylvania. 

3. This report was before the Pennsylvania Supreme Court at the 
time it decided this case, but was dismissed with the observation that— 
‘‘The report is negative in character, is based entirely upon ex parte 
testimony, and a careful study thereof discloses no intention that it was 
to constitute a formal rule or regulation of the Commission with respect 
to the operation of car over the cab equipment. ’’ 

However, the Commission report discloses that the evidence at the 
hearing was not ex parte but was taken only after notice and oppor- 
tunity to appear was afforded to all interested persons and that it fully 
justifies the conclusions of the Commission. The care taken by the Com- 
mission to secure an adequate record on which to base its conclusions is 
evidenced by the following quotation from the report: 


When this proceeding was instituted, we specially notified the 
authorities of the Commonwealth of Pennsylvania in order that 
they might have ample opportunity to take such part in the hearing 
as they deemed desirable. A representative of the Commonwealth 
appeared, but withdrew from the proceeding upon the ground that 
we were attempting ‘‘to pass the burden and expense of doing the 
investigation for the Commission upon the Commonwealth.’’ No 
evidence was therefore submitted in behalf of the Commonwealth. 
Later, in a letter addressed to the Commission, the representative 
asked that the evidence be reviewed which was presented in the case 
referred to above, before the Pennsylvania court. He was informed 
that this evidence could not, as a matter of law, be considered unless 
it were presented in our own proceeding, but that the Commission 
would, no doubt, be willing upon request to reopen the latter for 
this purpose. No such request was made. 

Notice of the proceeding was given widely throughout the 
country prior to the hearing, and the recommended report of the 
examiner was given like publicity. We recognized that at the hear- 
ing the only evidence was introduced by or on behalf of carriers 
engaged in the type of operation under investigation, and we agree 
without question that it is the duty of the Commission in such in- 
quiry to see to it, so far as lies within its power, that the pertinent 
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facts are adequately developed of record. With this end in view, 
we have had the record examined carefully by the technical men 
on our staff to determine whether or not it contains an adequate 
presentation of the facts. They think that it does. 


In all the circumstances we believe that we should issue our re- 
port in this investigation upon the record before us without further 
delay, arriving at the conclusions which that record warrants. We 
shall, however, undertake to keep informed as to the operations of 
the vehicles in question and their performance from the point of 
view of the public safety, and if it should at any time appear that 
there is reason to believe that our present conclusions were not 
justified, the proceeding will be reopened at once for further hearing. 


In holding that the Pennsylvania statute was a regulation of sizes 
and weights within the meaning of Section 225 of the Motor Carrier 
Act, the Supreme Court said : 

But the question remains whether the Pennsylvania statute is a regu- 
lation of ‘‘sizes and weight’’ within the meaning of § 225, or whether it 
is a regulation of ‘‘safety and operation and equipment,’’ which the 
Commission was authorized to make by § 204 (1) (2). Perusal of the 
present record can leave no doubt that in both a technical and a prac- 
tieal sense § 1033 (c) is a regulation of weight and size of the loaded 
motor vehicle, and that the Pennsylvania Legislature intended it to be 
such, By providing that the carried car shall not be loaded above the 
cab, the statute sets practical limits to the height of the loaded car and 
precludes its projection beyond the cab or the carrier car and into the 
line of vision of its driver. It is also a restriction on weight distribu- 
tion of the loaded car and in its amended form specifically prohibits 
placing the ‘‘weight’’ of the carried car above the driver. The highest 
court of the state has declared that such are the purposes of subsection 
(c), in order to avoid the safety hazards resulting from improper weight 
distribution and the height of the carried car at a point where it cannot 
be observed by the driver. As interpreted and applied by the state 
court, we can not regard the regulation as other than an exercise of the 
state’s power to protect the safe and convenient use of its highways 
through the control of size and weight of motor vehicles passing over 
them, which it was the purpose of § 225 to reserve to the state from 
the grant of regulatory power to the Commission. Being thus reserved 
we think it is unaffected by the authority conferred on the Commission 
by § 204 to regulate ‘‘safety of operation and equipment. ’’ 

The Commission in its report in ‘‘Car Over Cab Operations,’ supra, 
gave no consideration to the extent of its authority under § 204, to make 
safety regulations affecting the car over cab practice or to the question 
Whether the Pennsylvania restriction is in fact and in practical opera- 
lin a weight and size regulation, or whether the authority to make 
sueh regulations is reserved to the states by § 225. The power of the 
Commission to regulate with respect to safety in the case of common and 
contract carriers is defined by § 204 (a) (1) and (2), which makes it the 
duty of the Commission to regulate ‘‘safety of operation and equip- 
ment.” In the exercise of this authority the Commission has made no 
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regulation concerning sizes and weight of motor vehicles or their loads, 
But in a brief filed in this cause it contends that the Pennsylvania statute 
is an infringement of the Commission’s authority to regulate safety of 
equipment. In ordinary speech the load of a vehicle is not spoken of asa 
part of its equipment. In the Motor Carrier Safety Regulations, pro- 
mulgated by the Commission, safety of equipment is treated as synony- 
mous with or the equivalent of parts and accessories of motor cars affect- 
ing safety. The Uniform Act regulating motor car traffic on highways, 
which was recommended by the National Conference of State and High. 
way Safety in 1930 and 1934, which was referred to in the report of the 
Coordinator, placed all size and weight regulations in a single ‘‘ Article 
XVI, Size, Weight and Load,’’ separate from the articles containing pro- 
visions relating to the speed, driving and movement of motor cars and 
from ‘‘Article XV, Equipment,’’ which was confined to automobile 
parts and accessories and their inspection. 

But even though the phrase ‘‘operation and equipment’’ of motor 
ears could be taken, when standing alone, as including the weight and 
size of their loads, we think it plain that it cannot be so taken when 
read in conjunction with the reservation in § 225 of ‘‘sizes and weights” 
from the regulatory power of the Commission. As the report of the 
Coordinator and the legislation in the several states shows, and as this 
Court has recognized, see Sproles v. Binford, supra; South Carolina 
State Highway Dept. v. Barnwell Bros., supra, the sizes and weights of 
motor vehicles and their loads present safety problems which are special 
and distinct from those involved in the driving and movement of ears 
ordinarily known as their operation, and from their parts and accessories 
ordinarily referred to as motor car equipment. As we have seen, one of 
the purposes of the reservation made in § 225 was to give opportunity for 
further study and consideration by the Commission of the relation of 
sizes and weights of motor cars to the public safety and convenience, as 
well as to road construction and use so that the Commission and Con- 
gress might be advised what the regulation of these safety factors should 
be and how far Congress should interfere with their regulation by the 
states. 

* * * * * 

As a matter of statutory construction Congressional intention to dis- 
place local laws in the exercise of its commerce power is not, in general, 
to be inferred unless clearly indicated by those considerations which are 
persuasive of the statutory purpose. This is especially the case when 
public safety and health are concerned. Kelly v. Washington, 302 U. 8. 
1, 10-14; H. P. Welch Co. v. New Hampshire, 306 U. 8. 79, 85 and cases 
cited. There are other cogent reasons why the reservation made by § 225 
cannot be given a narrow construction. The hesitancy manifested by 
Congress, until the adoption of the 1935 Act, to interfere with the state 
highway regulations and its failure then to follow earlier and more far 
reaching proposals are persuasive against such a construction. A thor- 
ough investigation by the Commission which the statute authorized was 
necessary not only to determine the importance of sizes and weight ‘‘from 
the standpoint of public safety and convenience,’’ but also to resolve the 
uncertainty of the draftsmen of the bill and presumably of Congress “as 
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to the facts with reference to the matter’’ and ‘‘as to what the regula- 
tim should be.’’ S. Doe. No. 152, 73rd Cong., 2d Sess., p. 61. The 
extent to which Congress should, if at all, curtail state regulation, could 
be determined only when those doubts were resolved. 

ia 4 oa * * 


Sizes and weights which affect safety, not excluding consideration of 
local conditions, as well as those which affect wear and tear of the high- 
ways were to be the subject of investigation, and it is the subject of inves- 
tigation which defines the reservation from the Commission’s authority to 
regulate. Hence the phrase ‘‘sizes and weight’’ in § 225, when safety is 
concerned, is not to be narrowly limited to the overall length, width and 
height of the loaded cars and to their gross weight. For as we have seen 
distribution of weight and dimensions of load or particular parts of it in 
connection with local conditions of curves, grades and overhead obstruc- 
tion of the highways, have an important relation to safety. In the light 
of the investigation Congress might conclude that the regulation of gross 
weights and dimensions concededly left to the states, could not be con- 
veniently or wisely separated from regulation of weight distribution and 
particular dimensions. 

It is true that the report of the Coordinator presenting the bill for 
Congressional action particularized gross weight and overall dimensions 
as a common subject of regulation by the states and as a reason for mak- 
ing the investigation. But we find nothing in the report, or in his 
testimony before the Senate Committee, or elsewhere in the legislative 
history, to show that it was intended by § 225 to confine state power to 
regulation of sizes and weights of automobiles and their loads to gross 
weights and overall dimensions. The bill as proposed and as enacted 
did not specify any such limitation of ‘‘sizes and weight,’’ and it was well 
known that state size and weight regulations then in force or proposed 
were not so restricted. 


The conclusion of the Court, stated in the last paragraph of its 
decision was as follows: 


_ Reading the words of § 225 in the light of its legislative history, and 
mindful of the peculiar conditions of the traffic and the problems of state 
regulation to which the section must be applied, and of its obvious pur- 
pose to postpone until the report of the Commission’s determination of 
the extent to which Congress should withdraw from the states their 
power to regulate sizes and weight of motor vehicles, we cannot say that 
the phrase as used in the statute is restricted to overall measurements or 
gross weight, or that it does not include particular dimensions of motor 
vehicles and their loads and the distribution of load, which affect safety 
as well as the wear and tear of the highways. We conclude that the 
Pennsylvania statute now before us is a weight and size regulation within 
the meaning of § 225, and is within the regulatory authority of the state 
io by that section from the authority granted to the Commission by 


_ It is believed that this decision of the Court does not affect the Com- 
mission’s general powers over requirements for safety of operation and 
equipment, apart from the question of sizes and weights. In other words, 
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Section 225 of the Motor Carrier Act reserves matters relating to sizes 
and weights to the states, in the absence of a report by the Commission 
to Congress on the need for Federal regulation covering this subject and 
action by Congress thereon. As the decision is construed, it does not 
(I believe) decide that Congress has not the authority to delegate to the 
Commission jurisdiction to deal with matters of size and weight, but 
simply it has not yet done so. 





New Directory of Members To Be Printed 
Preparation is now being made to print a new Directory of Members 
of this Association. If your address has been changed recently, will you 
please be good enough to notify the Executive Secretary so that your 
proper address may be shown in the list. The Directory will be distrib- 
uted to our members sometime during the summer months. 


SUMMARY OF TRANSPORTATION ACT OF 1940 
Through the courtesy of Clarence A. Miller, Legislation Editor of 
the JouRNAL, we have been able to secure reprints of his Summary of 
Transportation Act of 1940, as reported by Committee of Conference, 


April 26, 1940, for distribution to our members. The pamphlet was sent 
to our entire membership on May 8th. 








Interstate Commerce Acts, Annotated, To Be Brought Down To Date 


The Committee on Interstate Commerce of the Senate has approved 
a resolution providing that the Interstate Commerce Acts, Annotated, 
shall be brought down to date and printed as a Senate Document. 
The resolution reads as follows: 
“RESOLVED, That the Interstate Commerce Commission is hereby requested to 
prepare in such manner as is deemed by it to be necessary and desirable in the 
circumstances and transmit to the Senate a manuscript in form suitable to be 
printed, to supplement and bring as closely to date as is practicable Senate Docu- 
ment Numbered 166, Seventieth Congress, first session, and Senate Document 
Numbered 139, Seventy-third Congress, second session, entitled ‘Compilation of 
Federal Laws Relating to the Regulation of Carriers Subject to the Interstate 
Commerce Act, With Digests of Pertinent Decisions of the Federal Courts and 
the Interstate Commerce Commission and the Text of or Reference to General 
Rules and Regulations,’ and that such manuscript when transmitted by the Com- 
mission to the Secretary of the Senate be printed as a Senate Document. 


The Senate is expected to adopt the resolution at an early date. 

President LaRoe delegated the subject to Chairman Harry C. Ames 
of the Association’s Legislative Committee. Chairman Ames, with Presi- 
dent LaRoe, Mr. E. F. Lacey of the National Industrial Traffic League, 
Mr. F. F. Estes of the National Coal Association, Mr. Clarence A. Miller 
of The American Short Line Railroad Association, Mr. J. T. Lawrence of 
the American Trucking Associations, and Mr. A. F. Cleveland of the 
Association of American Railroads, discussed the subject with Chairman 
Eastman of the Interstate Commerce Commission, along with Commis 
sioner Aitchison. 

Chairman Eastman later advised that the Commission was not op- 
posed to the resolution. Thereupon, it was introduced in the Senate as 
Senate Resolution 259, by Senator Tydings, of Maryland. 
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Practice and Procedure In Motor Carrier 
Cases Before The I. C. C.* 


By Witmer A. Huu. 


(Member, D. C. Bar; Formerly Chief Section of Complaints 
Bureau of Moior Carriers, I. C. C.) 


One of the early matters with which the Commission was called 
upon to deal after the passage of the Motor Carrier Act, 1935, and after 
ithad promulgated the forms upon which applications for given author- 
ity thereunder were to be filed, was that of appropriate rules of practice. 
In the spring of 1936, therefore, the task of preparing these rules was 
delegated to certain of the Commission’s employees and a complete draft 
of rules was in fact prepared. Upon further consideration of the sub- 
ject, however, and giving due weight to its limited experience in the 
regulation of motor carriers, the Commission decided that it would be 
better that no comprehensive hard-and-fast rules be prescribed so early 
in the day. Instead, on May 10, 1937, it adopted so-called Special In- 
structions Governing Proceedings under the Motor Carrier Act, 1935, 
the first of which provided that, with the exceptions thereinafter stated, 
such proceedings would be governed by the applicable or analogous pro- 
visions of the Commission’s Rules of Practice. On May 31, 1938, with 
an additional year of experience, the Commission adopted a second set 
of these special instructions which revised, supplemented, and corrected 
the instructions of May 10, 1937. 

The wisdom of the Commission in recognizing the absence of any 
real need for voluminous rules to govern these motor carrier proceedings 
has been amply demonstrated by the comparative ease with which the 
Rules of Practice have been found largely adaptable to those proceedings. 
Nevertheless, even though the present Rules of Practice, as supplemented 
by the special instructions of May 31, 1938, have proved generally satis- 
factory, practitioners before the Commission have in some instances en- 
countered difficulties in understanding the effect of the rules and special 
instructions and the proper course to follow thereunder. It will be the 
purpose of this brief article merely to mention a very few of these which 
have been found at intervals to perplex practitioners in their preparation 
for eases and at the hearings themselves. It is obviously impossible here 
to detail all of them or all of the circumstances which ean arise, and 
have arisen, to plague us in individual cases; indeed, the subject assigned 
to the writer is so broad that nothing less than a book would serve for a 
fall diseussion of even this one phase. 

*It should be explained that the writer, although necessarily drawing on his 
experience within the Commission during the period of the organization of the 

ureau of Motor Carriers and the ensuing few years, has endeavored to avoid refer- 
re occurring during that time which might be deemed confidential 
Te. 

1The special instructions adopted on May 10, 1937, and the revised instructions 

of May 31, 1938, will be referred to hereinafter simply as the special instructions, 
s the Rules of Practice will usually be referred to as the Rules. 
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Petitions of Intervention—Prior to the adoption of the first special 
instructions’ the rule most uniformly overlooked in motor carrier pro- 
ceedings was that which required the filing of petitions for leave to inter- 
vene at the hearing and the provision of sufficient copies of such petitions 
for distribution as motion papers to the parties represented at the 
hearing. Most of those who appeared as protestants at motor carrier 
hearings, the most numerous of which were those dealing with operating 
rights sought under the ‘‘grandfather’’ clauses of sections 206 and 209 
and with operating rights newly sought under sections 207 and 209, had 
had little or no experience with Federal regulation of any sort and 
were unaware of the requirements of the Commission’s Rules. Only 
infrequently was a would-be protestant or intervener prepared to comply 
with the Rule governing the tendering at the hearing of petitions for 
leave to intervene. So embarrassing did this situation become that at 
one period the Commission furnished to each examiner, for the use of 
unprepared protestants at the hearing, a supply of a very simple mimeo- 
graphed form of petition for leave to intervene. This method, too, was 
found unsatisfactory, largely because of the confusion created at the 
hearing, with the result that the Commission, as it had long before done 
in the case of those desiring to enter an appearance in proceedings for 
the issuance of a certificate of convenience and necessity for the abandon- 
ment of a line of railroad or its operation, provided in paragraph 3(a) 
of the second set of special instructions that ‘‘a person may enter his 
appearance at the hearing in proceedings upon applications under sec- 
tions 206, 207, 208, 209, 211, 213, and 214, without formal intervention 
or other pleading * * *.’’ 

This rule, adopted by the Commission to assist and protect those 
desiring to enter appearances, was a wholesome one, of course, but, 
strangely enough, many so appearing, although quite content with the 
above-quoted portion of the rule, were restive under the proviso im- 
mediately following, which required that they disclose fully the identity 
of the party or parties in whose behalf the appearance is to be entered; 
that they state the interest of such party in the proceeding and the 
position they intend to take therein ; and that they show that their conten- 
tions will be reasonably pertinent to the issues already presented and 
disclaim any right to broaden them unduly. Some refused, when re- 
quested by applicant, to disclose their position until directed by the 
presiding official to do so, and others even then demurred. The rule 
is plain, it is for the convenience of the interveners, it requires the dis- 
closure of nothing which was not theretofore required by the Rules m 
most proceedings before the Commission, and the parties will save time 
and unpleasant wrangling at hearings by preparing themselves in ad- 
vance to comply with it fully. 

Subpoenas Duces Tecum—The means by which requests for the 
issuance of subpoenas duces tecum shall be made appears to have occa- 
sioned a considerable amount of confusion, for the writer has been re- 
peatedly questioned on the subject, even within the last few months. 
Much of this confusion seems to be caused by the provision of section 
205(e) of the Motor Carrier Act, 1935, that ‘‘the Commission and the 
members and examiners thereof and joint boards shall have the same. 
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power to * * * require by subpoena the * * * production of 
books, papers, tariffs, contracts, agreements and documents * * * as 
the Commission has in a matter arising under part I * * *.’’ But 
Rule XII(b) of the Rules provides that ‘‘subpoenas for the production 
of books, papers, or documents, unless directed by the Commission upon 
its own motion, will issue only upon application in writing,’’ and the 
special instructions contain nothing to qualify this rule. The fact that 
the Commission has made no change in its Rule relating to the issuance 
of such subpoenas may perhaps be taken as an indication that it looks 
upon the power as one to be exercised with great care and not one to be 
entrusted to examiners or joint boards. The rule is a sound one and 
should be carefully observed by the parties; although at times examiners 
and joint boards have granted such requests during the course of hear- 
ings, it must be only infrequently that the need for the issuance of a 
subpoena duces tecum is not known well in advance of the date of 
hearing. 

Protests—Copies of Exhibits—The question of the expense of prepa- 
ration for hearings, and particularly ‘‘grandfather’’ hearings, has be- 
come a very serious one for most operators. The necessity of proving 
continuance of operations since before June 1 or July 1, 1935, becomes 
increasingly burdensome with each passing month. For this reason 
applicants are usually reluctant to prepare more than the minimum 
number of copies of exhibits, such as lists showing the dates of shipments, 
origin, destination and commodity. They often find at the hearing, 
however, that they have failed to prepare a sufficient number of copies 
to enable them to distribute one to each other party; the joint board or 
examiner is called upon to decide whether the exhibit shall be received 
in evidence notwithstanding that some of the parties are left without 
copies, or whether applicant shall be instructed to make additional 
eopies; and, whatever the ruling, an unpleasant and vexing atmosphere 
~enits. Generally this is brought about by the failure of parties, who 
from the beginning have meant to protest against the granting of the 
application, to notify the Commission and the applicant of their inten- 
tion to do so. It is quite true that the Rules of the Commission do not 
require that protests against the granting of any application be filed in 
advance of the hearing or that applicant be notified of them, but it 
hardly seems a very great hardship on any protestant to do this. The 
writer takes the liberty of venturing the suggestion that such a require- 
ment might very well be incorporated in the Commission’s special in- 
structions ; but in its absence each party who plans to appear at a hearing 
on a given application should take the necessary steps to enable the 
applicant to prepare sufficient copies of his exhibits without suffering 
the unnecessary expense of preparing too many. 

Depositions—N otification of Opposite Parties—Some perplexity has 
been caused counsel for applicants by the requirement of section 12 of 
the Interstate Commerce Act (which has been carried forward into the 
Motor Carrier Act, 1935, by the provisions of section 205) that ‘‘reason- 
able notice must first be given in writing by the party or his attorney 
Proposing to take such deposition to the opposite party or his attorney 
ofreeord * * *.’’ In the absence of any requirement in the Rules or 
special instructions that protests against granting of applications or 
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petitions of intervention be filed prior to the hearing, it is difficult, of 
course, to know just who would be the ‘‘opposite’’ party or parties, but 
those making inquiry of the Commission have been advised—and prop- 
erly so, we believe—to notify all known competitors. These competitors 
will already have been listed in applications for new operating authority, 
and should be known to applicants in ‘‘grandfather’’ cases, so that it 
should not be overly burdensome to send them the necessary notification, 

In the present state of the Rules and special instructions it is only 
by this means that an applicant can be reasonably certain of having 
notified all those with a probable interest in the taking of depositions. 
It has been suggested, however, that all doubt could be readily dissipated 
if the Commission would place in its special instructions or notice of 
hearing a paragraph reading somewhat as follows: 

“And it is further ordered, That any party desiring to be notified of the 
taking of depositions shall advise the Bureau of Motor Carriers of the Com- 
mission, Washington, D. C., and the applicant to that effect by notice,” etc. 

Those familiar with the present form of notice of hearing employed 
by the Commission will observe that the quoted matter could handily be 
made a part of the last ordering paragraph of the form and, moreover, 
pursuant to the discussion herein above concerning the number of 
copies of exhibits, that a similar requirement could be imposed in the 
same paragraph upon those desiring to be supplied at the hearing with 
copies of exhibits. On the face of it at least, there would seem to be 
no valid objection to this method of notification, and most assuredly it 
would dispel all present doubts in the minds of counsel. 

Postponement of hearings, brief dates, and exception dates—Al- 
though the parties should avail themselves freely of the good offices of 
the field officials whom the Commission has placed at strategie points 
throughout the country, there must necessarily be a limit to this. Even 
at this. late date some parties still appeal to the district directors or 
supervisors for the postponement of hearings, brief dates, and exception 
dates. It is manifest that requests of this sort must be addressed to the 
Commission at Washington, for only in Washington is there any official 
with the requisite authority and it is there that the central records are 
kept. The district directors and supervisors can only transmit such 
requests to Washington, which means simply that time has been lost 
without any compensating gain. ; 

Incidentally, parties should protect themselves by bearing in mind 
that there has been no relaxing of the requirement of Rule XIV(c) of 
the Rules that applications for extension of time in which to file briefs 
shall be filed with the Commission at least seven days before the time 
fixed for their filing, in cases where the parties and their attorneys are 
located east of El Paso, Tex., Salt Lake City, Utah, or Butte and Helena, 
Mont., and at least eight days before such time in cases where any of 
the parties or any of their attorneys are located at or west of the points 
named. Although the Commission is most liberal in the granting of 
extensions of time in which to file briefs and exception briefs, it has been 
embarrassed in literally hundreds of cases by receiving requests of this 
nature after the opposing parties must have placed their briefs in the 
mails. Under these circumstances, of course, the requests can only be 
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denied. It is scant comfort to any party to be told, as some have been, 
that he will be permitted to file a reply brief in a case in which the brief 
date is thus postponed at the last moment and the other parties have been 
afforded an opportunity to examine his brief in advance of the prepara- 
tion of theirs. 

Late Filing of Exceptions—The discussion immediately preceding 
leads logically to the subject of late filing of exceptions. It is of the 
utmost importance that there be timely filing of exceptions to recom- 
mended orders, for the Commission has ruled informally that under the 
phraseology of section 205(a) it has no authority to accept exceptions 
received after the last day of the exception period or to extend that 
period retroactively. It is difficult to believe that any practitioner can 
be so careless as to jeopardize his client’s rights by failing to file excep- 
tions seasonably, but it is nevertheless a fact that time and again the 
Commission has been forced to reject exceptions because they were re- 
ceived too late. And it must be borne in mind that the exceptions must 
be recewwed at the Commission’s office in Washington, D. C., within the 
designated period. It is not sufficient that they be placed in the mails 
within that period ; the Rules very definitely provide that they ‘‘must be 
received for filing at its office in Washington, D. C., within the time 
limit, if any, for such filing.’’ Neither is it a compliance with the law 
or the Rules to attempt to file them at one of the field offices. 

Petitions for Reopening—Some inquiries have been received from 
time to time in respect to the purpose of Rule 9 of the special instruc- 
tions, which requires the filing within 30 days of petitions for rehearing, 
reargument, or reconsideration of an order in proceedings under the 
provisions of sections 206, 209, or 211 of the Motor Carrier Act, 1935, 
whereby applicants, after formal hearing, have been granted a certificate, 
permit, or license. Although the rule seems reasonably clear on its face, 
a word of explanation may not be amiss. Applicants are prone, under 
the cireumstances just recited, to lay their plans to acquire new equip- 
ment or new terminals or to increase the scope of their activities in other 
respects. In many instances this means a heavy expenditure. The Com- 
mission recognized that it would be a bitter blow to any applicant to 
learn, after the passage of perhaps many weeks or months, that the Com- 
mission had reopened the proceeding dealing with his application and 
had reversed the previous findings. The rule is designed to avoid such 
unfortunate consequences by bringing these cases to rest within a definite 
period. In its general purpose the rule is akin to Rule XV(e) of the 
Rules of Practice, which requires that petitions ‘‘for rehearing that part 
of any case relating to reparation must be filed within 60 days after 
service of the report therein.’’ The filing within the 30-day period of 
petitions for reopening will serve as a warning to an applicant that he 
must refrain from expanding his business until the Commission has acted 
m the petitions. 

As stated at the beginning, no article of reasonable length could even 
touch upon the many conditions under which the Rules and the special 
Istructions may not be wholly clear. It is the writer’s hope, however, 
that his discussion of the few listed above, which have been directed most 
often to his attention, may be found of some help. 





O’Toole Bill (H. R. 8349) Endorsed By District of 
Columbia Bar Association Committee 


The O’Toole Bill has come to the front again by reason of action 
takeu by a Committee of the District of Columbia Bar Association at a 
meeting held in Washington, D. C., on May 15th at the Mayflower Hotel. 

This is a special committee designated as ‘‘Committee on the Sup. 
pression of Unauthorized Practice of Law,’’ of which Richard L. Mer- 
rick is Chairman, and its recommendations, if enacted into law, would 
prevent representation by those not attorneys-at-law before all adminis. 
trative tribunals. As information, the report of the committee follows: 


Report of the Committee on the Suppression of the Unauthorized 
Practice of Law, Bar Association of the District of Columbia 


May 14, 1940. 
Mr. President, Members of the Board of Directors, 


and Members of the Association: 


Under date of April 29, 1940, the President of this Association re- 
ferred to the Committee on the Suppression of the Unauthorized Practice 
of the Law of this Association a communication, dated April 25, 1940, 
from Henry Ward Beer, President of the Federal Bar Association of 
New York, New Jersey and Connecticut, urging this Association to sup- 
port the passage of a bill H. R. 8349 introduced by Representative Don- 
ald L. O’Toole of Brooklyn, N. Y., proposing to amend section 272 of the 
United States Judicial Code (See. 394, Title 28, U. S. Code) so as to pro- 
hibit the practice of law in the Federal Courts and before quasi-judicial 
and administrative tribunals of the United States by corporations, lay- 
men and lay associations. 

This committee on May 1, 1940 considered this matter and authorized 
the Chairman to make this report to the Association. 

Section 272 of the United States Judicial Code as it now exists reads 
as follows: 


“In all the courts of the United States parties may plead and manage their own 
causes personally, or by the assistance of such counsel or attorneys-at-law 4s, 


by the rules of the said courts, respectively, are permitted to manage and con- 
duct causes therein.” 


The bill introduced by Congressman O’Toole proposes to broaden the 


scope of the present legislation and to amend it so that section 272 will 
read as follows: 


“In all courts of the United States, and before all quasi-judicial or administra- 
tive bodies from the decisions of which appeals to courts of the United States 
are provided, the parties may plead and manage their own causes personally, or 
by the assistance of such counsel or attorneys-at-law as by the rules of sal 
courts, quasi-judicial, or administrative bodies, respectively, are permitted to 
manage and conduct causes and hearings therein. 


All corporations or voluntary associations must appear by attorneys-at-law 


duly admitted to manage and conduct causes and hearings in said courts, quast 
judicial or administrative bodies.” (Amendatory language underscored.) 
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In the case of 
Heiskell v. Mozie, 65 App. D. C. 255, 82 F. (2d) 861, decided in 1936. 


the United States Court of Appeals of the District of Columbia in con- 
struing Section 272 of the United States Judicial Code, said: 


“We think the words ‘the parties,’ as used in the statute mean the parties in 
interest—the real, beneficial owners of the claims asserted in the suit, and by 
implication that it excludes agents and attorneys in fact and confines the repre- 
sentation where the party whose rights are actually involved does not appear in 
person, to attorneys and counsellors at law.” 


The court then observed that the assignment of a cause of action 
merely for the purpose of permitting the assignee, a layman, to sue in 
his own name would be colorable only and, therefore, insufficient to 
accomplish that purpose and added: 


“While, therefore, the right to manage one’s own cause personally is pre- 
served and secured in all courts, federal and state, the right has never been en- 
larged to include—by appointment—and agent. The question is whether the 
person offering to conduct the litigation is the real party in interest.” * * * 


“* * * No more can a corporation appear in proper person.” 


Thus it is seen that in the United States Courts and the Courts of 
the District of Columbia, it is improper and unlawful for a corporation 
or association to appear by other than a duly admitted and practicing 
member of the bar, or for a layman to attempt to appear in a representa- 
tive capacity in litigation. 

However this may be in the courts, it is not so before boards, com- 
missions and agencies of the Government. 

Mr. Beer points out that under departmental rules a layman can be 
a member of the ‘‘Interstate Commerce Bar,’’ call himself a ‘‘ Traffic 
Counsellor’’ or ‘‘Traffic Practitioner,’’ and represent clients in matters 
involving their legal rights although he has never seen the inside of a law 
book or a law school. Also the layman may be a member of the ‘‘Trea- 
sury Department Bar,’’ the ‘‘Securities and Exchange Bar,”’’ the ‘‘Com- 
munications Commission Bar,’’ and advertise as a ‘‘Traffic Association 
Counsellor,’’ ‘‘Food and Drug Counsellor,’’ ‘Tax Counsel,’’ and ‘‘ Immi- 
gration Law Expert,’’ without being a lawyer or ever having studied law. 
Furthermore, he may do all these things with the encouragement of the 
Government Departments involved. 

You no doubt remember the admirable report made by Louis G. 
Caldwell and his committee last year as to the qualifications for admis- 
sion to practice before Federal Boards, Commissions and Agencies. That 
report disclosed the condition with respect to the appearance before Fed- 
eral Tribunals of laymen in a representative capacity, some cases involv- 
ing questions relating to hundreds of thousands of dollars worth of 
business and others involving the very right of the interested parties 
further to continue in business. 

It is not difficult to imagine the kind of written records of such pro- 


waiings those laymen, unfamiliar with the rules of evidence, have 
up. 
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You will note that the proposed amendment to Section 272 of the 
Judicial Code limits its application to those Federal Agencies in which 
appeals lie to the United States Courts. If the so-called Logan-Walter 
Bill should be passed providing a right of appeal to the courts from the 
decisions of nearly all the administrative tribunals of the Government, it 
would seem advisable also to require that the record on which the appeal 
is based and the decision of the court must be founded should be in 
proper condition for intelligent consideration. Only those who are law- 
yers or who have had legal training can prepare or build up such a 
record. 

This is only one of the many arguments that can be advanced in 
support of the O’Toole Bill from the standpoint of public policy, as well 
as that of the lawyer. 

The President of the Federal Bar Association for New York, New 
Jersey and Connecticut urges that this Association support the passage 
of the O’Toole Bill, which will require all those who appear in a repre- 
sentative capacity before quasi-judicial or administrative governmental 
bodies to be attorneys-at-law and that corporations or associations must 
appear also by attorneys. He further urges that each member of this 
Association write to his Senators and Representatives urging their co- 
operation in the passage of this proposed legislation. While those who 
are residents of the District of Columbia have no Senators and Repre- 
sentatives to whom they can write, there seems to be nothing to prevent 
them from writing to the other fellow’s Senator and Representative. 

This committee favors this proposed legislation as well as any other 
that will confine the practice of the law to the lawyers, believing that 
the public is entitled in its legal matters to be represented only by those 
who are qualified by education, training, experience and a high concep- 
tion of ethics to do so. 

You, are, therefore, each urged to write a letter or letters to some 
Senators and Congressmen urging passage of the O’Toole Bill. The 
Chairman submitting this report will be glad to assist any and all mem- 
bers of the Association in any way possible in this matter. 

Since it appears that this is a question within the jurisdiction of the 
Committee on Legislation, of which Kenneth N. Parkinson is Chairman, 
it is recommended that the O’Toole Bill be referred to that Committee 
for its consideration and such report thereon to the Association as it may 
desire to make. 

Respectfully submitted, 


Signed—RicHarp L. Merrick, 
Chairman 





Luncheon for Chairman Eastman Sponsored By 
San Francisco Region Chapter of I. C. C. 
Practitioners 


On Saturday, April 13, 1940, the San Francisco Region Chapter 
of this Association, together with the six traffic and transportation or- 
ganizations around San Francisco Bay, sponsored a luncheon at the 
Palace Hotel, San Francisco, in honor of Chairman Joseph B. Eastman 
of the Interstate Commerce Commission. 

Approximately 400 persons were present to meet and hear Mr. East- 
man deliver a splendid address on the subject ‘‘The Regulatory Situa- 
tion today.’’ Mr. Ray L. Riley, President of the California Railroad 
Commission, presided. 





Metropolitan New York Chapter of Association 
Organized 


By GERALDINE Kaye 


Member Committee on Printing and Publicity 


At a meeting held in the Hotel New Yorker on April 11th, members 
of the Association of I. C. C. Practitioners organized a new regional 
chapter of the Association. Known as the ‘‘Metropolitan New York 
Chapter of the Association of I. C. C. Practitioners,’’ the new organiza- 
tion is the response to wide approval given the proposal for its forma- 
tion at a recent poll of members. Intended to provide for local function- 
ing of the national Association, the new chapter is made up of practi- 
tiers from New York, New Jersey, and Connecticut, whose interests 
are centered in the Metropolitan New York area. Membership in both 
the national and regional groups is limited to those who have been ad- 
mitted to practice before the Interstate Commerce Commission. 

Mr. Wilbur LaRoe, Jr., President of the Association, addressed the 
new chapter on the underlying purpose of its organization, laying special 
stress on educational functions. He was followed by Julius Henry 
Cohen, General Counsel of the Port of New York Authority. 

Mr. Parker MecCollester, regional Vice-President of the Association 
presided at the meeting. A Constitution and By-Laws were adopted and 
Mr. Carleton Meyer, Chairman of the Nominating Committee pro tem 
presented a slate of officers who were unanimously elected. 

The officers are: 


Chairman : Edwin H. Burgess. 
Vice-Chairman: Albert C. Welsh. 
Secretary-Treasurer : J. Almyk Lieberman. 
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Mr. Burgess is General Solicitor of the Lehigh Valley Railroad. 
Mr. Welsh is Traffic Director of the Brooklyn Chamber of Commerce, 
and Mr. Lieberman is a member of the Bar of the State of New York 
and of the I. C. C. 

The following were elected as members of the Executive Committee. 
which also includes the elected officers: 


EXECUTIVE COMMITTEE 


C. J. Fagg, Manager of the Newark, N. J. Chamber of Commerce. 

August W. Heckman, Counsel of the N. J. Motor Truck Association. 

Harper Holt, Member of the Bar of the State of New York and of 
the I. C. C. 

E. W. Kerwin, General Traffic Manager, Loose-Wiles Biscuit Co. 





Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 

Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Lib- 
erty St., New York, N. Y. 

Meets: (Undetermined at present.) 

Minneapolis Chapter 
(Ninth District Chapter) 

J. George Mann, President, Northrup, King & Company, 1500 Jack- 

son St., Minneapolis, Minnesota. 


Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 
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San Francisco Chapter 


T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


—_—— 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
ee other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 





Rail Transportation 


By F. F. Esres, Editor 


Scrap Iron to Youngstown, O. 


In Docket 28284, Traffic Bureau, Lynchburg Chamber of Com. 
merce for Lynchburg Iron & Metal Company vs. Erie Railroad Com- 
pany et al, rates on scrap iron, in carloads, from Starkey, Danville, and 
South Boston, Virginia to Youngstown, Ohio, are found by the Com- 
mission to have been unreasonable prior to February 1, 1938 and to 
be unreasonable for the future but not to have been unreasonable 
in the past on and after February 1, 1938. Reparation is awarded and 
reasonable rates are prescribed for the future. 





Scrap Iron Rates to Ohio River Points 


Rates on scrap iron and scrap steel, in carloads, from numerous 
points in Virginia, West Virginia and Kentucky to Ashland, Kentucky, 
and Portsmouth, Ohio, are found unreasonable by Division 3 of the 
I. C. C. in report in Docket 28251, Platnick Brothers, Incorporated vs. 
Baltimore and Ohio Railroad Company, et al. Reasonable rates are 
prescribed and reparation is awarded. 





Union Stock Yards Case 


The I. C. C., in Docket 27862—Swift & Company et al, v. Alton 
Railroad Company et al, has held (1) that the transportation of direct 
shipments of live stock consigned to Swift & Company at the Union 
Stock Yards, Chicago, is completed when the live stock is placed in the 
unloading pens at the Yards, and (2) that the yardage charges assessed 
by the Union Stock Yards and Transit Company of Chicago on direct 
shipments of live stock transported to the Union Stock Yards for services 
performed and facilities used beyond the gates leading from the pens 
in the stock yards into which the live stock is unloaded from railroad 
ears are not subject to the jurisdiction of the Commission. 

The Commission also found that failure of the defendants to af- 
ford egress for direct shipments of live stock transported to the Union 
Stock Yards does not result in an unreasonable practice. The com- 
plaint was dismissed. Commissioner Alldredge dissented. Chairman 
Eastman and Commissioner Aitchison did not participate in the dispos 
ition of the case. \ 
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Class Rate Investigation 


Upon petition filed by the Association of American Railroads and 
Tie American Short Line Railroad Association, the I. C. C. has ex- 
tended until June 1, 1940 the time in which railroads are required to 
furnish information ‘relative to the movement of traffic and the matter 
of classification in connection with Dockets 28300—Class Rate Investi- 
gation, 1939 and 28310—Consolidated Freight Classification. 





1. C. C. Normal Maintenance Studies 


The I. C. C. has released studies on the Illinois Central, Louisville 
& Nashville. Missouri Pacific, Cincinnati, New Orleans & Texas 
Pacific railroads, and the Federal Barge Line, made by the Engineering 
Section of its Bureau of Valuation for use in the Barge Line case, show- 
ing estimated normal maintenance expenditures for 1937 compared with 
actual expenditures, and also showing their estimate of surplus and 
deferred maintenance. 





Reasonable Rate on Gypsum to Los Angeles Prescribed 


The I. C. C. has released report and order in Docket 28296, Monolith 
Portland Cement Company v. A. T. & S. F. Ry. Company, et al, in which 
it finds the rate on gypsum, in carloads, from Byron, Nevada, to Los 
Angeles, California, not unreasonable or otherwise unlawful, but finds 
wreasonable, but not otherwise unlawful, the rate from the same origin 
to Monolith, California. The Commission orders the defendants to pub- 
lish on or before July 3, 1940, a rate which shall not exceed 14.5 cents 
per 100 pounds on the latter movement. 





Reduced Rates on Flavoring Syrup Approved 


The I. C. C. has approved proposed reduced rates published by the 
Illinois Central Railroad Company and other carriers applicable on flav- 
oring syrup from New Orleans, Louisiana, to Jackson and Meridian, 

issippi, and in the opposite direction rates on return empty con- 
tainers. Nothing unlawful is found in the reduced rates and the order of 
Suspension Docket No. 4660 is vacated and the proceeding discontinued. 





Building Boards To Southern Territory 


Relief from the Fourth Section has been granted by Division 2 of 

. C. C. in connection with rates on building boards, wall or insul- 

ung, in carloads, from New Orleans, Marrero, and Port Chalmette, 
uisiana, and Mobile, Alabama, to points in southern territory. 
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Fourth Section Relief on Coke 


In Fourth Section Application No. 18005, Coke from Lockport, Illi- 
nois, the Commission has granted authority, on conditions, to establish 
and maintain a commodity rate on petroleum coke and coke breeze, in 
bulk, in open-top cars, minimum weight 110 percent of marked capacity 
of the car, from Lockport, Ill., to Mobile, Alabama and New Orleans, 
Louisiana, without observing the long-and-short-haul provision of Section 
4 of the Act. Applicants are authorized to publish a rate of $3.60 per 
gross ton on the movement of these commodities, which is predicated on 


the existence of $3.30 per gross ton water rate from Lockport to New 
Orleans. 





North Carolina Class Rates 


In a Thirteenth Section case involving class rates in the State of 
North Carolina, the I. C. C. finds that maintenance of an intrastate scale 
in North Carolina lower than the interstate scales is unduly prejudicial 
to interstate shippers and unjustly discriminates against interstate com- 
merce. Adjustment of the intrastate rate scale to conform to the Com- 
mission’s findings is left to the North Carolina Commission. 


- 


Illinois Central Buys 2000 Box Cars 


The I. C. C. has authorized the Illinois Central Railway to assume 
obligation and liability of $4,734,000 of equipment trust certificates. 
Proceeds will be used in the purchase of 2,000 forty-ton wood-lined box 
cars. 








Pittsburgh Steel Company Terminal Allowance 


Examiner Frank Weaver has recommended that the I. C. C. find that 
the arrangement under which the Pittsburgh & West Virginia Railway 
Company employs the Monessen Southwestern Railroad Company to 
project its line-haul service on carload traffic of the Pittsburgh Steel 
Company and its subsidiaries from its terminus, Monessen Junction, to 
the Rostraver Yard of the Monessen Southwestern, not to be unlawful. 
He proposes that the Division’s finding in 209 I. C. C. 87 be modified. 





I. C. C. Declines L. C. L. Freight Investigation 


Chairman Aitchison of Division 2 of the I. C. C. has advised the 
Chairman of the Central States Motor Freight Bureau, Inc., that the 
Commission does not desire at this time to undertake an investigation, on 
its own motion, into the reasonableness of all local and joint less-truck- 
load, less-carload and less-than-volume minimum charges, rules, regula- 
tions, and practices applicable to the transportation of freight locally 
and jointly by truck, rail and motor carriers within Central Territory, a8 
requested in a petition filed by that Bureau. 
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Davidson Appointed Assistant Chief Locomotive Inspector 


Edward H. Davidson has been appointed by President Roosevelt to 
be Assistant Chief Inspector of the Bureau of Locomotive Inspection, 
LU. C., to sueceed J. B. Brown, who, at his own request, due to ill health, 
has been transferred to the Pacific Coast as a district inspector. David- 
son has been a district inspector since 1914. 





Locomotive Cab Windows 
The I. C. C. las issued the following order, dated April 12, 1940: 


“Tt is ordered, That each and every common carrier by railroad 
subject to the provisions of the Locomotive Inspection Law, as amended 
March 4, 1915, June 7, 1924, and June 27, 1930, and all other interested 
parties be, and they are hereby, cited to show cause, if any there be, by a 
formal return filed with the Commission on or before July 1, 1940, as to 
why said Rule 116(b) should not be amended to read as follows: 


‘‘The front cab doors or windows of road locomotives used in 
regions where snowstorms are generally encountered shall be pro- 
vided with what is known as a ‘clear vision’ window, or an appliance 
that will clean the outside of such doors or windows over sufficient 
area to provide a clear view of track and signals ahead. If a ‘clear 
vision’ window is used it shall be not less than 5 inches high located 
as nearly as possible in line of the engineman’s vision and so con- 
structed and fitted that it may be easily opened, closed and fastened 
in desired position. 


“Rule 116(b) of the Rules and Instructions for the Inspection and 


Testing of Steam Locomotives and Tenders and their Appurtenances 
now reads as follows: 


‘*Road locomotives used in regions where snowstorms are gen- 
erally encountered shall be provided with what is known as a ‘clear 
vision’ window, which is a window hinged at the top and placed in 
the glass in each front cab door or window. These windows shall be 
not less than 5 inches high, located as nearly as possible in line of the 
enginemen’s vision, and so constructed that they may be easily 
opened or closed.’’ 





Forms and Recording of Passes 


_ The I. C. C. has issued the following order regarding the regula- 
tions to govern the forms and recording of passes: 


“Tt is ordered, That the Regulations to Govern the Forms and Re- 
tording of Passes, Issue of 1917, prescribed under an order of the Com- 
mission, entered on July 8, 1916, be, and they are hereby amended by 

between lines 11 and 12 in paragraph 15 the following in lieu of 
the four sentences added by the amendatory order of July 30, 1929: 
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‘A car pass may be issued only for cars owned by the issuing car- 
rier or held by it under lease for use in its business as a common 
carrier, and for cars owned by another carrier used for the benefit 
of the issuing carrier in a bona fide test of transportation equip- 
ment (ineluding the return of such cars after the completion of the 
test). It may not be issued for other cars. This provision is not to 
be construed as prohibiting the issuance of passes for cars of lines 
operated as a part of the same system. See In the Matter of the Use 
of Private Passenger Train Cars, 155 I. C. C. 775. 


‘And it is further ordered, That this order shall become effective 
May 1, 1940.’’ 





Use of Portable Refrigerators to be Studied 


At a joint conference of the Traffic Executives of Eastern, Southern 
and Western lines, on March 20, 1940, approval was given to a recom- 
mendation of the Merchandise Committee, as modified, with respect to 
portable refrigerators. The following recommendation was unani- 
mously approved at that meeting : 


‘*RECOMMENDED, that a study be made by the A. A. R. to the end 
that portable refrigerators may be made use of wherever and whenever 
found practicable, and arrangements for interchange between connec- 
tions, as well as rules and proper compensation in connection therewith, 
be considered.’’ 





Interchange of Cars Equipped With Arch Bar Trucks 


The Association of American Railroads, as a result of a letter ballot, 
fas approved a recommendation for modification of the requirement con- 
tained in Paragraph (4), Section (t) of Interchange Rule III, prohibit- 
ing the acceptance of cars equipped with arch bar trucks from owners, 
to make the provision a general interchange requirement effective July 
1, 1940. No provision will be made for the handling of such cars in 
interchange on and after that date. 





Trainload Rates on Coal Contemplated by Frisco 


It is reported that the St. Louis-San Francisco Railroad Company 
will soon file a tariff carrying ‘‘multiple car’’ or trainload rates on coal 
from points in Arkansas to St. Louis. It is understood that the rates 
proposed would be substantially lower than the rates for single carload 
shipments and, while giving preference to large-quantity shippers, 
would enable the railroads to utilize the inherent advantages and economy 
in mass hauling to compete more effectively with other carriers and with 
shippers who use their own facilities. 

In a recent decision the I. C. C. granted the Illinois Central the 
right to use trainload rates for the transportation of black strap molasses 
reversing a long standing policy. 
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New Coal Demurrage Tariff Proposed 


The Association of American Railroads has prepared for publica- 
tion on or about June 15, 1940, to become effective August 1, 1940, freight 
tariff No. 8, which publishes car demurrage rules and charges on cars 
used in handling coal or coal products at coal mines, coal washing plants, 
coke ovens, weighing stations, classification yards, ete. 

The tariff would lift from series No. 4 car demurrage tariff, published 
by Agent Jones, the exceptions to the coal demurrage rules whereby 
certain tracks located at points not adjacent to the coal mines are de- 
signated as ‘‘constructive mine tracks’’ for the holding of unbilled cars 
of coal or coke. Future issues of tariff series No. 4, if coal tariff No. 8 
takes effect, will not contain these references to or designations of ‘‘mine 
tracks.”’ 

It is understood that the railroads are preparing to publish the 
“maximum number’’ of unbilled loads, which may be held free of de- 
murrage for each mine for which an exception is now published in tariff 
No. 4. The new tariff provides that the maximum number of cars which 
will be allowed to be held will be the capacity of the tracks in the mine 
layout under and below the tipple, and where such tracks are not ade- 
quate to hold the mine’s output the maximum number of cars allowed to 
be so held will be determined on a percentage of the rated capacity of the 
mine. This is in accordance with the practices in effect at the present 


time. When the number of cars held exceeds the maximum, demurrage 
charges will be assessed at the rate of $2.20 per car per day after the 
expiration of the free time. 





Ordering Company Material Loaded In System Cars 


Circular T-107 of the General Committee, Operating-Transporta- 
tion Division, A. A. R. (superseding Circular T-86) says: 

“Due to shippers complaining to Advisory Boards that railroad 
purchasing agents, in ordering railroad material, are including in speci- 
fications the instructions that material be loaded in equipment of the 
railroad for whose account the material is purchased and, due to the fact 
that it has proved impracticable to match manufacturing schedules to 
specific shipping dates, lack of storage space, and cars of ownerships and 
types specified not being available, it is recommended : 

“1. There shall be no reference carried in Purchasing Agents’ orders 
for company supplies, or letter or paper accompanying such order, which 
undertakes to specify that particular ownerships of equipment must be 
used for such shipments. This is a subject for handling between the 

rating or Transportation Departments of the railroads. 

__ “2. Every effort should be made to secure from individuals, firms or 
industries, shipping railroad material, reasonable advance notice of their 
Intention to ship, including information as to routing and destination, 
and to furnish equipment owned by the road ordering the material or, if 
such cars are not available, cars which can be used in accordance with 
Provisions of Car Service Rules. 
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‘*3. Whenever it is considered necessary or advisable to meet par. 
ticular conditions on the railroad ordering the material that there be 
selection of equipment such arrangements will be made between transpor- 
tation officers of the respective railroads. Selection of cars shall not be 
requested by the receiving road for single car lot shipments or less. 

‘*4. There shall be no waiving of per diem or requests for such 
waiver, on cars used, or placed, for loading of company material except 
under the following conditions : 


**(a) When acceptance of cars is arranged for loading of company 
fuel, rails, rail fastenings, ties or ballast, car owner may waive per 
diem while its cars which are assigned to such service are on the 
loading railroad, and 

**(b) When cars have been ‘picked up’ and are placed for loading 
the commodities listed in Item (a) above, and are detained by the 
shipper at the loading point, the loading road may, with consent of 
owner, reclaim for all time held at the loading point in excess of 
2 days.’’ 





Impounded Live Stock Commission Funds Ordered Returned 


A statutory three-judge U. S. District Court at Kansas City, Mis 
souri, on April 9, ordered that $586,093 in impounded live stock com- 
mission rates be returned to firms operating in the Kansas City Live 
Stock Exchange. The case has been in the Courts since 1933. The See- 
retary of Agriculture at that time established the maximum rate to be 
charged for the purchase and sale of live stock. The commission-men 
contended the maximum was too low, and 38 firms obtained an inter- 
locutory decree and an order impounding the differential in the two 
fees. It was this impounded money that the Court ordered returned to 
the commission-men. The Solicitor of the Department of Agriculture 
announced that the order would probably be appealed to the Supreme 
Court of the United States. 





D. & R. G. W. Reorganization Plan Approved 


Plan of reorganization of the Denver and Rio Grande Western Rail- 
road Company has been modified and approved by the Commission in & 
recent report in Finance Docket No. 11002. Under the plan, the R. F. C. 
is to get the full amount of its $10,691,850 loans to the D. and R. G. W. 
in new first mortgage bonds, while the best grade of security given to 
D. & R. G. W. bondholders would be 444% income bonds. 

Carriers involved in the plan are the D. & R. G. W. and the Denver 
and Salt Lake Western (both of which are in bankruptcy) and the Den- 
ver and Salt Lake, Rio Grande Junction Railway and Goshen Valley 
Railroad, which latter three lines are not in bankruptcy. 
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Chicago and North Western Railway Company Reorganization 


The I. C. C. has issued a supplemental report modifying the plan of 
reorganization of the Chicago and North Western Railway Company 
which was approved by it on December 12, 1939. The plan now goes to 
the Court for its consideration. 

Stockholders of the Chicago and Northwestern Railway Company, 
on April 9, criticized the attitude of some of the directors, the manage- 
ment, the I. C. C. and the R. F. C., and passed a resolution instructing 
the Board of Directors to resist the reorganization plan approved by the 
LC. C. which would eliminate all preferred and common stock of the 
present company. The management announced an entire proxy vote 
against the resolution, and said the matter would be laid before the 
Board of Directors at their meeting to be held later this month. The 
stockholders expressed their dissatisfaction by electing to the Board of 
Directors two members who had not been named in the Proxy statement, 
Robert K. Stuart of Evanston, Illinois, and Robert E. Smith, of New 
York. 





New York, New Haven & Hartford Railroad Company Reorganization 


Division 4 of the I. C. C. has approved a plan of reorganization of 
the New York, New Haven & Hartford Railroad Company pursuant to 
Section 77 of the Bankruptcy Act. Under the approved plan of re- 
organization the capitalization of the Company will be reduced from 
$464,833,806, as of October 23, 1935, (date of filing petition for reorgani- 
tation) to $365,000,000 ; and fixed charges and guaranties from $19,531,- 
323 to $6,232,331. The effective date of the plan is January 1, 1940. 

At the same time Division 4 approved a plan of reorganization of the 
Boston & Providence Railroad Corporation. 





Erie Railroad Company Reorganization 


Division 4, of the I. C. C., has approved a plan of reorganization of 
the Erie Railroad Company, under Section 77 of the Bankruptcy Act. 
Under the approved plan the new capital structure of the Erie will total 
$332,692,250, and its annual fixed charges will amount to $11,827,681. 
As of December 31, 1939, the capitalization of the Erie was $490,953,630, 
and its annual fixed charges $14,368,842. Holders of the stock of the 
Erie are to be allocated common stock in the reorganized company to the 


extent of the equity that remains for them after the satisfaction of claims 
having priority. 





Spokane International Railroad Company Reorganization 


_ The TI. C. C. has ordered a creditor’s vote on the final plan of reorga- 
nization of the Spokane International Railroad Company. The plan was 
approved by the Commission on April 27, 1939 and by the Court on 
March 2, 1940. The ballots are returnable on or before May 25, 1940. 
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Minneapolis & St. Louis Railroad Company Reorganization 


The I. C. C. has denied the the application for the purchase by the 
Minneapolis & St. Louis Railway Company and by the Minneapolis & $t. 
Louis Railroad Corporation, separately, of lines comprising the rail- 
road properties of the Minneapolis & St. Louis Railroad Company. The 
Commission rejected the plan to divide the properties into two sepa- 
rately operated corporate units. It suggested that the property be re. 
organized as one company. Commissioner Mahaffie dissented. 

Federal Loan Administrator Jones, on April 18, referred to the 
I. C. C. decision rejecting a reorganization plan for the Minneapolis & 
St. Louis Railroad Company whereby the line would have been split into 
two companies, with the profitable section receiving an R. F. C. loan of 
$5,000,000. Jones said that in his opinion approximately 900 miles of 
the line was ‘‘healthy,’’ while the remaining 600-mile section was 
‘‘weak.’’ 





Norfolk and Southern Railroad Reorganization 


The I. C. C. has authorized the purchase by the Norfolk and South- 
ern Railway Company of the properties and equipment of the Norfolk 
and Southern Railroad Company in order to effect a reorganization of the 


latter company. 





Yosemite Valley Railway Company Reorganization 


The amended plan of reorganization of the Yosemite Valley Railway 
Company, under Section 77 of the Bankruptcy Act, is to be the subject 
of a hearing before Examiners Jewell and Jameson of the Bureau of 
Finance of the I. C. C. at Washington, on May 22, 1940. 





Missouri Pacific Railroad Reorganization 


The I. C. C. has released an order modifying its plan of reorganiza- 
tion for the Missouri Pacific Railroad Company, approved by it on 
January 10, 1940. 





R. F. C. Loans to Railroads 


As of April 30, 1940, the R. F. C. had loaned the railroads $696, 
974,461.06 of which, $230,027,712.86 have been repaid. 





; $696,- 
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Railroad Abandonments 


The following abandonments of tracks or operations have recently 
been authorized by the I. C. C. 

Chicago, Burlington and Quiney Railroad Company: branch line 
from Greeley Center to Ericson, approximately 17.38 miles, all in Gree- 
ley and Wheeler Counties, Nebraska. Also a branch line from Ayr 
Junction to Alma Junction, 18 miles, and from Fairfield Junction to 
Clay Center, 7.16 miles, and to abandon operation under trackage rights 
between Alma Junction and Fairfield Junction, 2.3 miles, all in Clay and 
Adams Counties, Nebraska. 

Southern Pacific Railroad Company, a part of the so-called Chino 
branch from a point near Chino to a point near Ontario, approximately 
48 miles, all in San Bernardino County, California. 

Chicago and North Western Railway Company, a branch line in 
Langlade County, Wisconsin, 4.32 miles long. 

Wisconsin Central Railway Company, a line from Cylon to Glen- 
wood County, approximately 11.46 miles, all in St. Croix County, Wis- 
eonsin. 

Texas and Pacifie Railway Company, a branch from Torras to Fer- 


riday, 48 miles, in Point Coupee, West Feliciana, and Concordia Par- 
ishes, Louisiana. 





Railroad Operating Revenues 


Preliminary reports from 88 Class I railroads, representing 81.2 per 
cent of total operating revenues, show that those railroads, in March, 
1940, had estimated operating revenues amounting to $264,577,347 com- 
pared with $255,750,057 in the same month of 1939, and $363,708,144 in 
the same month of 1930. Operating revenues of those roads in March, 
1940, were 3.5 per cent above those for March 1939, but 27.3 per cent 
below March, 1930. 

Freight revenues of the 88 Class I railroads in Mareh, 1940, 
amounted to $215,963,075 compared with $208,972,504 in March, 1939, 
and $280,595,092 in March, 1930. Freight revenues in March, 1940, 
were 3.3 per cent above the same month of 1939, but 23.0 per cent below 
the same month in 1930. 

Passenger revenues in March, 1940, according to these preliminary 
reports from 88 Class I railroads, totaled $26,517,204 compared with 
$25,006,680 in March, 1939, and $49,673,475 in March, 1930. For the 
month of Mareh, 1940, they were 6.0 per cent above the same month in 
1939, but 46.6 per cent below the same month in 1930. 





First Quarter Net Operating Income of Class | Carriers 


Net railway operating income of Class I Railroads of the United 
States in the first three months of 1940 is reported as $115,107,762 by the 
Association of American Railroads. This is at the annual rate of 2.40 
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per cent property investment. This compares with a net railway oper. 
ating income in the first three months of 1939 of $85,959,925 or 1.79 per 
cent on property investment. Gross operating revenues for the 1940 
period totalled $985,982,268 as compared with $897,774,120 for the 1939 
quarter. 

As usual, the Eastern district enjoyed the better operating earnings 
in the first quarter of 1940 at the rate of 2.91 per cent on property invest- 
ment, while rates for the Southern and Western districts were 2.36 per 
cent and 1.53 per cent respectively. 





Passenger Traffic Statistics 


The Bureau of Statistics of the I. C. C. has issued a statement of 
passenger traffic statistics of Class I steam railways for the month of 
January, 1940, as compared with January, 1939, showing: 


Per Cent 


1940 1939 Change 


Passenger Revenues: 


In Coaches 
In Parlor and Sleeping Cars 


+ 85 
— 02 


$16,013,191 
16,344,864 


$14,764,842 
16,371,473 
Revenue Passengers Carried: 


In Coaches 
In Parlor and Sleeping Cars 


14,390,853 
1,888,820 


14,442,734 
1,901,363 


— 04 
— 07 





Railway Express Agency Carload Revenues 


The Railway Express Agency has released a statement showing car- 
load gross transportation revenue for November and December, 1939, 
compared with the November and December averages of 1926-27-28, by 


groups, as follows: 


Eastern Group 
Southern Group 
Western Group 
Mountain-Pacifie Group 


Eastern Group 
Southern Group 
Western Group 
Mountain-Pacific Group 


November 
Average 
1926-27-28 
$231,309 

78,070 
175,531 
71,462 


December 
Average 
1926-27-28 
$139,994 
34,481 
97,753 
35,373 


November 
1939 
$110,618 
65,938 
44,947 
30,476 


December 
1939 

$ 52,363 

19,667 

17,119 

17,578 
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Revenue Freight Loadings 


Loading of freight for the week ended April 27 totaled 644,520 cars. 
This was an increase of 59,330 cars or 10.1 per cent above the corre- 
sponding week in 1939 and an increase of 101,431 cars or 18.7 per cent 
above the same week in 1938. 

Loading of revenue freight for the week of April 27 was an increase 
of 16,178 cars or 2.6 per cent above the preceding week. 

Coal loading amounted to 116,766 cars, an increase of 3,273 cars 
above the preceding week, and an increase of 42,009 cars above the cor- 
responding week in 1939. 





New Railroad Equipment 


Class I railroads in the first 3 months of 1940 put in service 20,253 
new freight cars. This was the largest number installed in any corre- 
sponding period since 1930, and was an increase of 15,149 compared 
with the number of freight cars put in service in the first quarter of 
1939, and an increase of 15,891 compared with the corresponding period 
in 1938. New steam locomotives put in service in the first 3 months of 
1940, totaled 16 compared with 8 in the same period in 1939, and 68 in 
the same period in 1938. New electric and Diesel locomotives installed in 
the first 3-months’ period this year totaled 63 compared with 46 in the 
same period last year, and 40 in the same period two years ago. 

Class I railroads on April 1, had 21,112 new freight cars on order, 
compared with 6,502 on the same day last year, and 5,825 on the same 
day in 1938. New steam locomotives on order on April 1, totaled 59 
compared with 62 on April 1, 1939, and 84 on April 1, 1938. New elec- 
trie and Diesel locomotives on order on April 1, this year, totaled 56 
compared with 33 last year, and 19 two years ago. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 988,229 employees at the middle of the month of March, 1940, based 
om preliminary reports to the I. C. C. Railway employment at the 
middle of the month of March, 1940 was 56.9% of the 1923-1925 average. 





Steam Railway Accidents 


Completed statistics of steam railway accidents for the month of 
January, 1940, show two passengers killed and 324 passengers injured 
m train and train-service accidents during that month. In the same 


month, there were 70 employees killed and 1,881 employees injured 
while on duty. 
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Loss and Damage Claims 


Claims paid by the railroads of the United States and Canada as a 
result of loss and damage to freight shipments were 12 per cent less in 
1939 than in 1938, and 23 per cent less than in 1937. Such claims paid 
by the railroads in 1939 totaled $18,885,330, compared with $21,474,379 
in 1938, and $24,381,819 in 1937. Claims for loss and damage to freight 
shipments paid by the railroads in 1939 amounted to five-tenths of one 
cent for each dollar of freight revenue received in that period. In both 
1938 and 1937, the average was seven-tenths of one cent. 





Export Movement Through Atlantic & Gulf Ports 
Continues to Increase 


Despite the fact that export freight handling in March, 1940 through 
Atlantic and Gulf ports was considerably greater than a year ago, the 
movement by rail to those ports is being handled without congestion or 
delay, the Association of American Railroads announces. The Associ- 
ation attributes this efficiency to the cooperation of steamship owners, 
port authorities, shippers and exporters in the prompt handling of ship- 
ments for export. 





Railroad Anti-Trust Suit 
The District Court of the United States for the District of Columbia 


has extended until May 8 the time for filing answers in the Anti-Trust 


Suit brought by the Department against the Association of American 
Railroads and its members. 





Commission Sustained In Northwestern Oil Rate Decision 


The United States District Court of Oregon has sustained an order 
of the Interstate Commerce Commission cancelling tariffs proposing 4 
considerable reduction in rates on gasoline from coast ports in the Pacific 
Northwest to inland points to meet highway, waterway and pipeline 
competition. 

The majority opinion held that the Commission had been justified 
and that the proposed rates were ‘‘below a minimum reasonable level.’ 
The Court said further : 


‘‘While it is true that petitioners have the right to initiate and 
determine for themselves in the first instance what the rates shall be, 
the Commission is empowered to suspend such rates and fix minimum 
rates, if the proposed rates are unjust, unreasonable, unjustly discrimi- 
natory, unduly preferential, prejudicial or violate some other applicable 
statute. 

‘*By the Transportation Act, 1920, Congress established the policy to 
‘foster and preserve’ both rail and water transportation—the exact con- 
trary to the destruction of competition between them. To that end, the 
Commission was empowered to fix a minimum of rates for the railroads so 
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that the latter could not, by reducing its rates, put an end to the existence 
of water transportation. ’’ 


Commenting upon the effect of the enactment of the Motor Carrier 
Act, the Court said : 

‘‘Here again is an expression of policy to the effect that competition 
among carriers should be restricted to factors other than rates; that the 
services of each should be equalized to the extent that a shipper would 
not prefer another because of a cheaper rate. The Commission, we think, 
correctly stated its duty when it said that the question for determination 
was ‘what incentive the rail lines must afford the California refiners to 
create that equality of opportunity which should fairly apportion the 
traffic between the rail lines and the river-truck routes.’ 

‘In this connection, petitioners urge that it is not the function of the 
Commission to ‘apportion’ the traffic. We do not understand that the 
Commission did or intends to ‘apportion’ the traffic. It merely equalized, 
by differentials, the prospects or opportunities for procuring traffic.’’ 

In a dissenting opinion by District Judge Fee, he found that the 
I. C. C. had: ‘‘ Departed from the traditional rule of conservators of the 
interests of the public at large, by refusing to permit’’ reduction of the 
rail rates, even though it found the rates would be ‘‘compensatory, con- 
sidering all costs.’’ 

‘‘Thereby, the Commission not only interfered with the managerial 
discretion of the rail carriers, but also frustrated a fundamental policy 
established by the Congress that the lowest rates should prevail where 
consistent with the proper service. 

‘‘The Congress, not the Commission nor the Courts, should initiate 
radical departures from a policy long declared to be in the public 
interest.’’ 

Judge Fee cited transportation legislation now pending before Con- 
gress as proof ‘‘that the theory that the Commission should produce 
equality of opportunity by rate fixing has never been conceded. 

“The publie bears the cost, which the Congress has so far declared 
must be as low as possible, consistent with adequate transportation 
service. 

“It is clear that in proving equality of rates among regulated car- 
riers here the unregulated carriers (barge lines and private trucks) are 
also permitted to operate if they choose at a high profit or to undercut 
the rates to such an extent that they can absorb the traffic to capacity. 

‘“‘The apportionment of the traffic requires the Commission to disre- 
gard the inherent advantages of each form of transportation. Further- 
more, apportionment apparently requires adherence to the theory that 
the rail carrier cannot lower its rates below the point where the unregu- 
lated carriers can operate at a profit.’’ 





1. C. C. PRACTITIONERS’ JOURNAL 





Southeastern Pipe Line Construction 


Superior Judge Mundy at Dallas, Georgia, has dissolved the tem- 
porary injunction restraining the Georgia Highway Board from acting 
on a request of the Southeastern Pipe Line Company for a right-of-way 
under State roads, and has sustained a ruling of the Attorney General 
to the effect that the Board has the authority to grant or deny the Com- 
pany’s request. 

Superior Court Judge Malcolm D. Jones, at Macon, Georgia, on 
April 22, signed an order temporarily restraining the Southeastern Pipe 
Line Company from crossing State highway property with a gasoline 
pipe line, after it was disclosed that two members of the Georgia State 
Highway Board had given conditional permission for the Company to 
bore under the highway. The order was signed on a petition of Assistant 
Solicitor General English, in the name of the State, and on the informa- 
tion of 126 property owners. 








Arthur F. White, Assistant Director, Bureau 
of Statistics, of I. C. C., Dies 


Arthur F. White, Assistant Director of the Bureau of Sta- 
tisties of the Interstate Commerce Commission, died on May 1st 
after a short illness. 

In 1933 Mr. White came to Washington to work on the 
staff of the Federal Coordinator of Transportation. He became 
head cost analyst of the Bureau of Statistics of the Interstate 
Commerce Commission in April, 1935, and was appointed Assis- 
tant Director of that bureau in April, 1938, at which time he 
took charge of collecting, analyzing and publishing statistics of 
railway, waterway, highway, airway and pipe-line traffic, ser- 
vice and costs. 

Besides his father and mother, who reside in Sacramento, 
California, Mr. White leaves a widow, Mrs. Harriet R. White, 
five children, four brothers and a sister. 

















Complaint Against I. C. C. Registered Practitioner 


A notice of complaint against Jerome E. Lane, a registered prac- 
titioner, and order to show cause why he should not be disbarred from 
further practicing before the Commission was issued on April 15, 1940, 
in Ex Parte 135. 





J. Monroe Johnson Named to Fill Caskie Post 


President Roosevelt, on May 2nd, nominated J. Monroe Johnson, 
Assistant Secretary of Commerce, to be a member of the I. C. C. If 
confirmed by the Senate he will fill the u:expired term of Marion M. 
Caskie, of Alabama, recently resigned. The term expires December 31, 
1941. 

A native of South Carolina and a civil engineer by profession, Mr. 
Johnson has been Assistant Secretary of Commerce since 1935. He 
was born in Marion, S. C., on May 5, 1878 and is a veteran of the Span- 
ish-American and World Wars. Mr. Johnson’s nomination was approved 
by the Committee on Interstate Commerce of the Senate on May 7th. 





Railroad Retirement Board Announces Personnel Shifts 


Changes in leading personnel both in Washington and in the field 
were announced on April 17th by the Railroad Retirement Board. Ed- 
ward J. McCormack, who has been chief liaison officer of the Board, has 
been appointed assistant director of employment and claims, heading 
the division of clearance and coordination, and William A. Rooksbery, 
who was regional director in Chicago, has been assigned to the position 
of chief liaison officer of the bureau of employment and claims. 

As chief liaison officer of the bureau of employment and claims Mr. 
Rooksbery will develop the Board’s relation with carrier and railway 
labor organizations. He will also maintain liaison between the Board and 
other government agencies dealing with railway labor problems. In 
addition he is charged with directing the collection of records of service 
performed for railroads by employees prior to January 1, 1937, in ac- 
cordance with the plan of the Board for compiling such records in an- 
—_— of applications for annuities under the Railroad Retirement 

ct. 

Carlton Hayward, former regional director in Cleveland, is now 
regional director in Chicago, and Patrick F. Murphy, director of field 
service in the Chicago region, has been named regional director in 
Cleveland. 

_ Earl O. Byrd, manager of the Detroit district office, has been ap- 
pointed director of the Richmond region. 

Gerald E. Woodcock, district manager of Peoria, Illinois, has been 
named as head of the Chicago district office. 
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Instruction of Unemployment Claims Agents 


Regional Directors of the Railroad Retirement Board are reporting 
a very considerable turnover among unemployment claims agents, and 
that employers are not undertaking to give the necessary instructions to 
newly appointed claims agents in accordance with Section 3 of the 
‘“‘Agreement for Performance of Services.’’ The Director of Employ- 
ment Claims of the Railroad Retirement Board has called attention to 
the fact that necessary steps should be taken to correct this situation 
wherever it is found to exist. 





Railroad Retirement Board Regulations On ‘“Time-Lost’’ Claims 


The Railroad Retirement Board on April 29 held hearings on its pro- 
posed new regulations covering remuneratoin paid for time lost as an 
employee. The new regulations propose that, upon findings by the 
Board, amounts paid in settlement of personal injury claims, to the 
extent determined by the Board, shall be regarded as remuneration paid 
for time lost, and that the time lost as a result of such personal injury 
shall be regarded as creditable service in the computation of annuities. 
Counsel for the Association of American Railroads and for The American 
Short Line Railroad Association contended that there is no basis in law or 
in fact for such findings. It was suggested that the Railroad Retirement 
Act be amended so as to provide that time lost because of personal injur- 
ies be deemed creditable service in the computation of annuities if the 
injured employee retains his employment relation and returns to active 
service with his employer upon recovery. The hearings were recessed 
in order to afford representatives of the carriers and of the employees, 
as well as the Board, to give consideration to the proposals of the carriers. 





Status of Oklahoma Railway Compay 


Division 3 of the I. C. C. has found the Oklahoma Railway Com- 
pany not to be exempt from the provisions of the Railroad Retirement 
Act of 1937, the Railroad Unemployment Insurance Act, and the Car- 
rier’s Taxing Act of 1937. 





Railroad Retirement Board Statement of Annuities and Pensions 


The Railroad Retirement Board had the following annuities and 
pensions in effect on March 31, 1940: 


Average Number Total 

Monthly of Monthly 

Description Class Rate Claims Rates 
Employee Annuities (Regular) ~ a $65.56 102,156 $6,697,349.32 
Employee Annuities (Partial) ......... A 29.84 46 1,372.72 
Survivor Annuities .......0.....0..cccc0. JA 33.44 2,198 73,505.49 
Death Benefits (1935 Act) 2000.00.00... A 35.01 686 24,019.83 
Permanent Pensions ............0....00..... H 58.55 36,181 2,118,466.26 
Temporary Pensions .................. J 31.35 9 282.15 





Se Pe eo Ree 141,276 $8,914,995.77 
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National Railroad Adjustment Board 


E. J. Hammer has been elected Chairman and R. A. Walton Vice- 
Chairman of the Fourth Division of the National Railroad Adjustment 
Board for the fiscal year beginning July 1, 1940. 


Vice President R. O. Hughes of the Order of Railway Conductors 
has succeeded G. H. Oram as a member of the First Division of the 
National Railway Adjustment Board. R. E. Edrington has succeeded 
Mr. Oram as Chairman of that Division. 


Judge Paul W. Richards, Associate Justice of the Supreme Court of 
Des Moines, Iowa, has been appointed by the National Mediation Board 
to act as referee for the First Division in the disposition of the 99 dead- 


locked cases. 
- os a 


Mr. Frank M. Swacker has been appointed to act as referee for the 
First Division for the purpose of interpreting awards Numbers 3611, 
3612, and 3756 (Dockets 6162, 6161, and 6393, respectively). 


The National Mediation Board has appointed Associate Justice 
Royal A. Stone of the Supreme Court of Minnesota to act as Referee 
for the First Division of the National Railroad Adjustment Board in the 
disposition of 181 deadlocked cases involving enginemen and trainmen 
of the Terminal Railroad Association of St. Louis, the Delaware and 
Hudson and The Denver & Rio Grande Western. 


* * * 


The First Division of the National Railroad Adjustment Board had 
4,159 cases awaiting decision on April 20, 1940. The Board has heard 
1745 of these cases, of which 354 are now deadlocked. 


The Second Division of the National Railroad Adjustment Board 
has extended until December 31, 1940, the expiration date of the follow- 
ing resolution adopted on March 27, 1936: 


““RESOLVED, That effective this date, and continuing to September 30, 
1936 it will be the policy of the Second Division of the National Rail- 
road Adjustment Board that upon docketing an ex parte case a copy of 
the employes’ submission will be supplied to the carrier involved, and a 
copy of the carrier’s submission will be supplied to the employes’ organi- 
zation involved ; and : 

‘BE It FurTHER RESOLVED, That if and when a hearing is held, the 
Second Division will not accept any known evidence not contained in the 
original submissions of the interested parties ; and 

‘“‘Be Iv FurTHER RESOLVED, That except in extreme cases, and then 
only by action of the Second Division, will it be permissible to supply 
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supplementary information or evidence after the hearing has been con- 
cluded. 

‘“‘The foregoing action is taken for the purpose of expediting the 
business of the Second Division and to insure a complete submission of all 
of the information in connection with each dispute.’’ 





Railroad Unemployment Insurance Act Amendments 


Representatives of the railroads and of the employees on May 2, 
broke off negotiations looking to agreed amendments to the Railroad Un- 
employment Insurance Act permitting increased benefits under the Law 
and a reduction in the tax rate. The present 3% tax yields about 3 times 
the benefit payments. Each group will present their own proposals to 
Congress. 

Senator Wagner introduced S. 3906 on May 2. This bill is spon- 
sored by the employees and provides for a 100% increase in the benefit 
payments. 

Senator Gurney recently introduced a bill, 8. 3925, sponsored by the 
railroads and providing for a 25% increase in the benefit payments and 
a reduction from 3% to 2% in the tax rate, and making the tax appli- 
cable to the first $300 per month of compensation paid employees. 
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Motor Transportation 


By Cuarues B. HEmNemann, JR., Editor 


Supreme Court Upholds Pennsylvania ‘‘Car-Over-Cab” Rule 


In a unanimous decision April 22, 1940, the Supreme Court upheld 
the constitutionality of a Pennsylvania statute prohibiting the operation 
over its highways of any motor vehicle carrying any other vehicle over 
the head of the operator of the carrier vehicle. The opinion was written 
by Mr. Justice Stone. 

The Court held that the statute was a proper exercise of the state’s 
regulatory power in the absence of any Federal superseding regulations. 

The case rested on the question of whether or not the powers given 
the I. C. C. by the Motor Carrier Act superseded the state power. On 
this question the Court found that the statute in question is a regulation 
of ‘‘sizes and weights’’ and not of ‘‘safety and operation and equip- 
ment.’? Power over the latter has been given to the I. C. C., according 
to this decision, but power over sizes and weights has not been put under 
the Commission’s jurisdiction. 

In support of this interpretation the Court points to Section 225 of 
the Motor Carrier Act which authorizes an investigation and report on 
the need for Federal regulation of sizes and weights. 





1. C. C. Power Over Motor Employees 


On April 26 the Supreme Court of the United States heard argument 
on the question of whether or not the Commission’s power to regulate 
maximum hours of service for trucking company employees extends to all 
employees or merely to those employees whose duties affect safety of oper- 
ations. 

The Commission, supported by the Wage and Hour Administration, 
has taken the position that its jurisdiction extends only to drivers and 
others responsible for safety, and that other employees are covered by the 
Wage and Hour Administration. 

The American Trucking Association, Inc., objects to putting one 
group of employees under one regulatory body, and another group under 
another such body, especially where both types of employees work for a 
single employer. This view was upheld by the U. S. District Court for 
the District of Columbia in a recent decision on the case. 





Administrative Rulings of Bureau of Motor Carriers 


_ The Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion has issued five administrative rulings. These are tentative and pro- 
visional, and one made in the absence of authoritative decisions upon the 
subject by the Interstate Commerce Commission. 
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Ruling No. 84 


Question: A regular route common carrier of property by motor 
vehicle is authorized to serve between certain named termini and “all 
intermediate points’. What territory in and about such intermediate 
points may be served under such authority ? 

Answer: Authority to serve all intermediate points on a designated 
route or a definite portion or segment thereof includes the right to serve— 


(a) All places within the corporate limits of those incorporated 
boroughs, cities, towns (other than those of the New England type), 
or villages, all integral parts of unincorporated communities and 
villages, and all separate places located on the highway or highways 
composing such route, portion or segment thereof; and 


(b) All municipalities, communities, and villages of the types men- 
tioned in paragraph (a) of this item and all separate places that lie 
and are situated wholly within one mile of the highway or highways 
composing such route, portion or segment thereof. 


If the authority is to serve certain named intermediate points ex- 
cluding others, the provisions of paragraph (a) of this ruling apply to 
the intermediate points so authorized. 


Ruling No. 85 


Question: A regular route common carrier of property by motor 
vehicle is authorized to serve two specified termini. One of these is an 
incorporated city; the other is an unincorporated community. What 
places may be served in each terminus? 

Answer: Authority to serve a terminal point, that is, a point at 
either end of a designated route, includes the right to serve— 


(a) All places within the corporate limits thereof if such terminal 
point is an incorporated borough, city, town (other than the New 
England type), or village; or 


(b) All places therein and integral parts thereof if such terminal 
point is an unineorporated community or village. 


Ruling No. 86 


Question: A regular route common carrier of property by motor 
vehicle is authorized to serve an ‘‘off-route point’’ located several miles 
from the highway described as his regular route. What places in such 
off-route point are included in such authority? 

Answer: Authority to serve an off-route point, that is, a point 
located off a designated route includes the right to serve— 


(a) All places within the corporate limits thereof if such off-route 
point is an incorporated borough, city, town (other than the New 
England type), or village; or 


(b) All places therein and integral parts thereof if such point is an 
unineorporated community or village. 
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Ruling No. 87 


Question: A regular route common carrier of property by motor 
yehicle is authorized to serve certain terminal, intermediate, and off-route 
points. In respect of certain of them, the places of business of some 
shippers, although an integral part of the business community near 
which they lie, are situated outside the corporate limits of the point 
authorized to be served. Is additional operating authority required to 
handle the business of such shippers? 

Answer: The Bureau considers the intent of the Commission in 
issuing operating authority to such carriers to contemplate the service of 
shippers whose business establishments are in fact an integral part of the 
business communities near which they are located, if they do not lie 
within a separately incorporated borough, city, town (other than the 
New England type), or village, not specifically authorized to be served. 
In order that there may be definite and uniform administration under the 
foregoing interpretation, regular route common carriers by motor ve- 
hice authorized to serve a given point, may serve all places which lie 
wholly within one quarter mile of the incorporated limits of said point, 
if the population thereof is 2500 or less; within one half mile, if the 
population is between 2500 and 10,000; within one mile if the population 
is between 10,000 and 100,000; and within two miles if the population 
exceeds 100,000, all such populations to be determined according to the 
latest report of the United States Census Bureau. 


Ruling No. 88 


Question : If operating authority of a regular route common carrier 
of property by motor vehicle includes the right to serve all points and 
places within one mile of the highways designated as its route and also 
all points and places within certain specified distances from certain 
named places authorized to be served, how are such distances to be eal- 
culated ? 

Answer: When service is authorized at points or places located 
within specified distances of a highway or highways, or within certain 
distances of designated intermediate, terminal, or off-route points, the 
distances are to be measured by air line from the designated highway or 
highways or from the corporate limits of such points, if the points are 
incorporated, or from what is customarily considered as the limits there- 
of, if such points are not incorporated. 





Contract Motor Carrier Schedules 


In Docket Ex Parte MC-33, the I. C. C., on April 29, 1940, post- 
poned until August 1, 1940 the effective date of Supplement No. 1 to 
Tariff Cireular MF-No. 2, relating to the filing and posting of schedules 
of minimum rates and charges by contract motor carriers. 





Private Trucks Under 1. C. C.° 


Regulations Imposed On For-Hire Carriers Are Made Applicable 


Farm Vehicles and Salesmen-Drivers Get Certain Exemptions; August 1, 1940, 
Is Effective Date 


All private motor carriers, operating in interstate commerce have 
been ordered to comply with the Interstate Commerce Commission’s 
safety regulations on and after August 1, 1940. 

The Motor Carrier Division found there is a need for Federal regu- 
lation of private carriers in the interest of highway safety and extended 
to them, with some exceptions, the first six parts of its rules now appli- 
cable to common and contract carriers. The recently promulgated 
seventh part governs transportation of explosives and dangerous articles 
and the advisability of applying it to private carriers wi'l be consid- 
ered in a separate proceeding. 

The order thus extends Federal safety regulations to all trucks and 
their drivers operating in interstate commerce and presumably exempts 
drivers of privately owned vehicles from the hour provisions of the Fair 
Labor Standards Act. 


600,000 Vehicles Involved 


The Division estimated there are approximately 3,000,000 vehicles 
operated by private carriers of which more than 600,000 are engaged in 
interstate transportation of property. The actual figure, it added, ‘‘may 
be greatly in excess of that indicated,’’ and is much higher than the 
number of trucks operated by for-hire carriers. 

All private carriers are exempted from Part 4 of the rules which 
deals with reporting of accidents. They were also exempted from rules 
5 (b) and 6 (b) of the hours of service regulations which require reports 
of instances where drivers work longer hours than are permitted by the 
rules. 

Farm trucks were exempted from the prohibition against transpor- 
tation of ‘‘hitch-hikers and other unauthorized persons.’’ Farm truck 
drivers will not be required to undergo medical examinations and the 
minimum age requirement, which is 21 years for all other carriers, was 
reduced to 18 for drivers of farm trucks weighing not more than 10,000 
pounds, including load. 





Maximum hour requirements were modified for farm truck drivers 
and salesmen-drivers who devote more than 50 per cent of their time to 


*Reprinted from Transport Topics, 5-13-40. 
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selling so as to limit their actual driving time to 50 hours a week. They 
were exempted from the other maximum hour provisions. 

For purposes of deduction from total driving time, private carrier 
drivers may compute all stops made in any one city as a single stop and 
deduct the total time if the vehicle is not driven more than 10 miles in 
the city. Thus, although one 5-minute stop could not be deducted a series 
of such stops could be totaled and deducted. 

Only exemptions from the requirement that a driver’s log be kept 
were extended to drivers of farm trucks and public utility company 
vehicles, the so-called work trucks or work ears. 

On the latter point, the Division noted there would be difficulty in 
enforcing the hours regulations and stated it would continue to study the 
subject in an effort to develop a record in the form of a log suitable for 
use by farm truck operators. A supplemental order requiring main- 
tenance of such a record will be considered when the study is com- 
pleted, the Division added. 

Turning to the exemption of private carriers from the rule requir- 
ing reports of excessive hours caused by adverse weather or other condi- 
tions, the Division stated : 

‘We are conscious of the difficulties involved in prescribing such 
regulations as these for private carriers of property. The number of 
such carriers is great and as the law does not require them to secure 
authority from us to operate in interstate or foreign commerce, we have 
no record of their names or addresses. 


Want Bigger Appropriation 


“Because of the magnitude of this task, our present staff must be 
increased and this cannot be done under our present budget. We shall 
request Congress to increase our appropriation so as to enable us to 
supervise properly the safety of operation of private carriers of property 
and enforce all appropriate regulations. . . . 

“If Congress appropriates additional funds for this purpose, we 
shall immediately issue a supplemental order in this proceeding requir- 
ing private carriers to file the reports referred to.’’ 

Allaying fears of some of the carriers, the Division remarked it 
would not have authority ‘‘to require reports from private carriers of 
property or examine their records which do not pertain to the safety of 
operation.”’ 

The Division set forth certain principles designed to aid the carriers 
in determining to what extent their operations are in interstate commerce 
and therefore subject to the rules. 


Vehicles Subject to Rules 


“We recognize,’’ the Division stated, ‘‘that the Supreme Court has 
frequently said that no absolute rule can be established to determine what 
is and what is not transportation in interstate or foreign commerce, as 
the decision in each case depends upon the particular facts. We, how- 
ever, recognize the practical difficulty confronting private carriers of 
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property and we shall, therefore, indicate the type of operations which we 
deem subject to the Act.’’ 

Any motor vehicle crossing a state line or an international boundary, 
of course, is subject to the rules. The Division also adopted for private 
carriers the precedent laid down in the Rush case (17 MCC 661) in 
which the carrier’s operations, although confined to a single state, were 
held to involve commodities which had already moved or eventually 
would move in interstate commerce to a previously determined destina- 
tion. Merchants, however, who receive shipments of goods from other 
states for eventual sale within their state would not be subject to the 
rules when transporting these goods to the ultimate consumer, since the 
final destination was not previously known. 

‘*We recognize, as a practical matter,’’ the Division stated, ‘‘that 
private carriers transport property both in interstate and intrastate com- 
merce. The same motor vehicle operated by the same driver on one or 
two days in a week may be engaged in transporting property in inter- 
state commerce and the rest of the week may be engaged in intrastate 
commerce. 


Quiet About Labor Act 


“In our opinion if a driver operates a motor vehicle in the trans 
portation of interstate or foreign commerce on any day of a given week, 
such a driver is subject to the weekly maximum (hours) herein pre- 
scribed. Likewise, if a driver employed by a private carrier of property 
is engaged in interstate commerce during any one period of twenty-four 
consecutive hours, he is subject to the daily maximum herein prescribed. 

**If such a driver does not drive or operate a truck in the trans- 
portation of property in interstate or foreign commerce for an entire 
week he is not subject to the regulations herein prescribed during that 
week. 

‘*We express no opinion as to whether or not during that week the 
driver is subject to the provisions of Section 7 of the Fair Labor Stan- 
dards Act.”’ 

Noting there are other operations not specifically covered by its dis- 
cussion, the Division expressed the belief that the principles it set forth 
‘‘will make it less difficult for a private carrier to determine when 4 
driver is subject to the regulations.’’ 

The Division stated it had not overlooked the fact that in prescrib- 
ing the regulations for private carriers it would occupy the field and 
conflicting state laws and regulations ‘‘will not be enforceable’’ against 
private carriers when engaged in interstate commerce. It declared that 
state cooperation since promulgation of the rules for for-hire carriers has 
been ‘‘most gratifying,’’ and added: 

‘*Our safety regulations have been adopted in whole or in part by 
many states for application to intrastate operations, so that conflict be- 
tween our regulations and state laws or regulations has been very largely 
eliminated. The result is that today there is greater uniformity on these 
matters than has heretofore existed. 
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‘At the present time, a motor vehicle operated by a common or con- 
tract carrier in interstate or foreign commeree, if equipped and operated 
in accord with our safety regulations, is recognized in practically every 
state as meeting the requirements of the state.’’ 


Regulations Beneficial 


Progress toward uniformity in state regulation of drivers’ hours has 
been slower, it added, because drivers’ hours usually are fixed by state 
law, whereas safety regulations ordinarily are prescribed by state tri- 
bunals. The Division remarked that it is more difficult to amend statutes 
than to amend regulations. 

‘*Nevertheless, there are many indications that the states in time 
will adopt hours of service laws or regulations which will not be greatly 
at variance with those prescribed by us,’’ the Division stated. ‘‘Since the 
regulations applicable to common and contract carriers became effective, 
we have seen no indication that those regulations have been anything but 
beneficial in the efforts being made to bring about safer conditions on the 
highways of the country. We have no reason to believe that the states 
will not cooperate in the same helpful manner insofar as the regulation of 
private carriers of property is concerned. 


No Restriction on Hours 


‘Further, we feel that the large fleet operators in the private car- 
rier field will to a very large extent cooperate with us in this matter of 
highway safety by complying promptly with the regulations. The com- 
mon and contract carriers engaged in interstate and foreign commerce 
have done so, and we know no better way to judge the future than by 
our experience in the past. For these and many other reasons, we are 
confident that our action in prescribing these regulations will be bene- 
ficial in promoting highway safety.’’ 

Contentions of some carriers that drivers’ hours are adequately regu- 
lated by the Wage-Hour Division of the Labor Department were rejected 
by the Division. It found the only limitation under the Labor Act was a 
stipulation that drivers must be paid time and a half of their regular 
wage for all time in excess of 42 hours a week. No maximum number of 
hours would be set, either for a work week or for each day. 

The Division also found there is no restriction on the hours of a 
private truck driver in 28 states, many of them contiguous. For example, 
it declared, a private carrier could be operated from Florida to Virginia 
sag touching a single state which regulates maximum hours of 

vers. 

“‘The evidence submitted in this case clearly demonstrates that from 
the standpoint of safety, it makes no difference whether a truck is owned 
and operated by a for-hire carrier or by a private carrier,’’ the Division 
stated. ‘At any given time in the same circumstances a truck operated 
by a private carrier is as likely to be involved in an accident as a truck 
operated by a for-hire carrier. No good reason was suggested and none 
tan be perceived why the same regulations governing maximum hours 
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of service of drivers and safety of operation and standards of equipment 
of motor vehicles should not be made applicable to all types of carriers. 

‘*To find on this record that there is no need for Federal regulation 
of private carriers of property to promote the safety of operations and to 
that end prescribe qualifications and maximum hours of service of em. 
ployes and standards of equipment, would be to recognize that the prae- 
tices existing in the industry and permitted by the laws of the several 
states are safe. 


Alidredge Dissents 


‘*Many of such practices are clearly unsafe and as they are permit- 
ted by the laws of the several states, the record not only justifies but 
requires a finding that there is need for Federal regulation.”’ 

The Division was composed of Commissioners Eastman, Lee, Rogers, 
and Alldredge. Commissioner Alldredge dissented. 

‘*It seems to me that there is no constructive purpose to be accom- 
plished by displacing the jurisdiction of other agencies over this subject 
matter, which will be a necessary legal effect of our entering the field, 
unless we are in position to improve the situation,’’ he stated. ‘‘I do 
not believe we are in such a position at the present time. 

“Tt seems to me that it would be better and more in conformity with 
the objectives which Congress had in mind when it passed the Motor 
Carrier Act, 1935, to concentrate our efforts toward the promotion of 
safety on the highways in connection with the operations of motor car- 
riers for hire which have been unconditionally placed under our regu- 


lation. When we have made more progress in that field, then I think we 
might give attention to private carriers.’’ 





Effect of Cessation of Service Clarified 


A recent decision of the Motor Carrier Division of the I. C. C. holds 
that cessation of all operations authorized by a certificate does not auto- 
matically revoke the certificate, but that such certificate continues in full 
force and effect unless and until revoked in accordance with the pro- 
visions of section 212(a) of the Motor Carrier Act, 1935. (MC—16670) 





Lapse in Service Not Fatal To Rights 


In a recent decision of the Motor Carrier Division of the Interstate 
Commerce Commission, it was held that on interruption of service for 
three weeks, during which time necessary repairs were made on appli- 
cant’s one piece of equipment, was not such an interruption as to 
terminate applicant’s ‘‘grandfather’’ rights. (Application of Thompson 
and Bookshnis) 
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Statistics of Motor Carriers 


The Bureau of Statistics of the I. C. C. has released Statement No. 
4012 containing statistics of Class I motor carriers (annual revenues 
above $100,000) for the year ended December 31, 1938. 





Motor Carrier Passengers 


The Bureau of Statistics of the I. C. C. has issued a statement show- 
ing the revenues and passengers of Class I motor carriers of passengers 
for the month of January 1940, compared with January, 1939, compiled 
from 147 monthly reports representing 148 carriers. The statement shows 
that in January, 1940, passenger revenue amounted to $8,070,429 as 
compared with $7,879,943 in January, 1939, an increase of 2.4 per cent. 
The number of passengers carried in January 1940 was 11,924,533 as 
compared with 10,581,942 in January, 1939, an increase of 12.7 per cent. 





Explosive Regulations Promulgated 


Rules governing the transportation of explosives and other danger- 
ous commodities were recently prescribed by the I. C. C. to become ef- 
fective on June 15, 1940. The rules apply to all common and contract 
carriers subject to Commission jurisdiction, and the question of their 
application to private carriers will be considered in a supplemental re- 
port. 

Some of the points covered by the rules are qualifications of drivers, 
driving rules, vehicle parts and accessories, accident reporting, drivers’ 
hours of service, and inspection and maintenance of vehicles. 





Freight Forwarders 


The following editorial appeared in the New York Journal of 
Commerce of April 3, 1940, under the above caption: 


‘“‘The business of the domestic freight forwarders, who have devel- 
oped a nation-wide organization for handling less-than-carload lot ship- 
ments of freight during the past two decades, has been severely threaten- 
ed by the decision of the Interstate Commerce Commission last year hold- 
ing that forwarders may not maintain joint or proportional rates with 
motor carriers. The Commission, after an extended investigation of their 
business, held that forwarders were shippers, rather than common car- 
ners, under the law, and therefore could not make any agreement with a 
carrier that is not open to individual shippers. 

_ “The domestic freight forwarders doubt that they will be able to re- 
tain the larger part of their present traffic, should joint and proportional 
rate agreements with motor carriers be abrogated. They have taken the 
Commission’s decision to the courts, and the case is now pending before 
the Supreme Court of the United States. A ruling is probable within 
the next few weeks. 
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‘The freight forwarders, in the meanwhile, are seeking to buttress 
their position, so as to enable them to remain in business regardless of 
the court’s decision, through seeking the enactment of legislation speci- 
fically authorizing them to act as common carriers, and to establish joint 
or proportional rates with motor carriers. This could be done either 
through the enactment of the pending Lea general transportation mea- 
sure, which specifically extends the jurisdiction of the Interstate Com- 
merce Commission to cover freight forwarders, or through the passage of 
separate legislation. In either event, the operation of freight forwarders 
and their relations with other carriers would become subject to Interstate 
Commerce Commission regulations. 

‘*Almost half the present |.c.l. business of the railroads is now 
handled by freight forwarders. Few deny that they have, through the 
added service offered, materially helped to retain for the railroads a con- 
siderable part of the traffic of this kind that the rail lines still carry. On 
the other hand, there have been criticisms of certain phases of the freight 
forwarder development, and in a highly regulated industry such as 
transportation equality of regulation is needed to avoid inequities. The 
enactment of legislation giving the Interstate Commerce Commission 
authority over freight forwarders, comparable to that which it possesses 
over other transport agencies, would be the most logical solution of the 
forwarder problem.’’ 





Central Territory Contract Carrier Rates 


The I. C. C. has extended until June 1, 1940, the date for filing 
answer to the questionnaire required by its order of November 6, 19339, in 
Ex Parte No. MC-27—Central Territory Contract Carrier Rates. 





Railway Traffic Handled On Highways 


The Bureau of Statistics of the I. C. C. has released a statement 
relating to railway freight and passenger traffic handled on the highways 
during the fourth quarter (October to December) of 1939, showing: 


FReIGHT TRAFFIC 


Number of Revenue Tons Carried: 
In Respondents’ Vehicles .............scsccssssssssessssceseeees 28,066 
Fe I OE SUTIN ccicunsniencseininieetncntemnainemennnibinnen 278,971 


307,037 


Per cent of highway tons of all 1. ¢. 1. tons 4.01 


Number of Revenue Ton-Miles: 
In Respondents’ Vehicles 1,530,000, 
In Vehicles of Others 8,627,000 
10,157,000 
33.1 
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PASSENGER TRAFFIC 


Number of Revenue Passengers Carried: 
In Respondents’ Vehicles. ................ssssssecssssssssesees 185,165 
In Vehicles of Others 322,276 


Ratio of highway passengers to 
total passengers reported 


Number of Revenue Passenger-Miles: 
Be IE | UIIIIIIID winsccrecictanesnnieiesnaiennnmmneens 1,106,232 
In Vehicles of Others 8,944,943 


10,151,175 


Ratio of highway passenger-miles to 
total passenger-miles 


Miles per passenger per railway 





Limitations in Certificates of General Commodities Haulers 


Division 5 of the I. C. C. has voted to adopt and prescribe certain 
special terms, conditions and limitations which are to be attached to the 
exercise of the privileges granted in all the certificates of common car- 
riers of property by motor vehicle authorized to transport general com- 
modities over regular routes. The purpose is to define some of the words 
used in certificates such as ‘‘general commodities’’, ‘‘special facilities’’, 
to clarify the principles applicable to the combination of separately 
described routes and of interchange at points which, though physically 
common to the routes of two or more carriers, may not lawfully be served 
by one or more of them, and to make provision for the name under which 
acarrier may conduct his business. The terms, conditions and limita- 
tions specifically set forth in the main body of any certificate govern these 
general ones in case of conflict. 





Tennessee Automobile Caravaning Act Sustained 


In George S. Bennett Corporation et al v. McCanless, Commissioner 
of Finance and Taxation, the Supreme Court of Tennessee sustained the 
validity of an act passed by the Tennessee Legislature in 1939 requiring 
caravaners of automobiles on the highways of that State to obtain a 
permit and to pay a fee of $5.00 for each caravan unit. 
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Colorado Seeks To Ban Trucks On Week-Ends and Holidays 


The voters of Colorado are now endorsing a petition which will 
demand a proposed law to govern the use of the highway and which they 
seek to have submitted to the voters of the State on November 5, 1940. 

The proposed law would empower the Utilities Commission to regu- 
late the use of the highways for commercial transportation and would 
prohibit such transportation, without a permit, between the hours of 12 
o’clock noon Saturdays and 12 o’clock midnight the following Sundays 
and during the same hours on prescribed holidays. 





Motor Truck Loadings 


The volume of revenue freight transported by motor truck in March 
exceeded the volume in February by 7.7 per cent. The figures, released 
by the American Trucking Associations, were based on comparable re- 
ports from 254 motor carriers in 40 States who transported an aggregate 
of 1,226,603 tons i nMarch of this year. This compared with 1,139,144 
tons in February and 1,158,017 tons in March of last year. 





Trucks Called Traffic Menace 


Carroll E. Mealey, Commissioner of Motor Vehicles of the State of 
New York, in an address before the 11th Annual Safety Convention of 
the Greater New York Safety Council, held in New York, said that every 
truck is potentially ‘‘an instrument of destruction’’. He pointed out 
that New York City commercial vehicle operators are charged with 4 
out of every 10 fatal commercial vehicle accidents in New York State, 
and are involved in nearly two-thirds of all non-fatal commercial vehicle 
accidents in the State. 





30 Day Rule For Contract Schedules 


Effective May 1 the Commission has established a new tariff circular 
rule requiring contract carriers to file their schedules of minimum rates 
30 days prior to the effective date, whether such schedules provide for 
increases, decreases, or no change in the rate at all. Heretofore, contract 
carriers have only been required to give 30 days notice when the schedule 
named reduced rates. 





Cargo Insurance Rule Modified 


The Motor Carrier Bureau of the Interstate Commerce Commission 
recently changed the cargo insurance rule by eliminating from its re 
quirements a list of 25 low value commodities. The modification will 
become effective on June 24. 
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The change will in no way relieve carriers from liability for loss or 
damage, but is intended to make it unnecessary for them to insure cargoes 
against such loss or damage when the commodities are of low value and 
of such nature as to make loss or damage unlikely. 

A list of the exempt commodities follows : 


Ashes, wood or coal ; cinders, coal ; coal; coke; corn cobs; cottonseed 
hulls; fish scrap ; forest products, viz; logs, billets, or bolts, native wood, 
Canadian wood or Mexican pine, pulpwood, fuel wood, wood kindling, 
and wood sawdust or shavings (shingle tow) other than jeweler or par- 
affined; garbage; gravel, other than bird gravel; ice; iron ore; manure; 
meat scraps ; Salt, in bulk or in bags; sand, other than asbestos, bird, iren, 
monozite, processed or tobacco sand; scrap iron; shells, clam, mussel, or 
oyster; slag, other than slag with commercial value for the further ex- 
traction of metals; slate, crushed or scrap; soil or earth, other than in- 
fusorial, diatomaceous, tripoli or inoculated soil or earth; stone, un- 
glazed and unmanufactured ; sugar beet pulp; sugar beets; water, other 
than mineral or prepared water. 





Water Transportation 


By R. Granvinie Curry, Editor 


Woodward’s Appointment To Maritime Commission 


The appointment of Mr. Thomas M. Woodward, of Pennsylvania, as 
a member of the U. S. Maritime Commission has been confirmed by the 
Senate. He was for several years on the staff of the I. C. C. 





Mooremack Gulf Lines To Discontinue Service 


Mooremack Gulf Lines, Inc., announced at Houston, Texas, on April 
17, that it will discontinue, within 30 days, the coastwise steamship ser- 
vice it has maintained for 14 years between Gulf ports and the Atlantic 
seaboard. The discontinuance was decided upon because of the scarcity 
of vessels for domestic operations. 





Rates On Iron Ore and Coal On Great Lakes 


Reductions in freight rates for movement of iron ore and coal on the 
Great Lakes were announced at Cleveland on April 18, following a meet- 
ing of shippers and freight line officials. The new rates are estimated to 
save shippers approximately $7,000,000 on the basis of a 1940 movement 
of 50,000,000 tons of iron ore and 44,000,000 tons of coal. 





Pittsburgh Barge Line Application 


The Pittsburgh Barge Line, Inc., has filed an application with the 
I. C. C. for a certificate of public convenience and necessity authorizing 
it to engage in interstate transportation, as a common carrier by water, 
between points in Pennsylvania and points in other states, and seeking 
through routes and joint rates with rail carriers under Section (3) (e) 
of the Inland Waterways Corporation Act. The applicant proposes to 
operate on the Monongahela, Allegheny, Ohio and Mississippi Rivers, 
with terminal ports at Faigmont, West Virginia, Charleston, West Vir- 
ginia, Templeton, Pennsylvania and Memphis, Tennessee. 





Intercoastal Rate Structure and Related Cases 


The Maritime Commission on April 9, 1940, released its decision im 
Docket 514, Intercoastal Rate Structure and Related Cases. This investi 
gation involved the entire intercoastal rate situation. 

(1) The Commission determined and prescribed as a minimum rea- 
sonable level of rates and charges, those published in Alternate Agent 
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Joseph A. Wells’ Tariff SB-I No. 6, for application via the so-called 
“B”’ Lines, as on file with the Commission on July 12, 1939. Rates and 
charges of respondents Shepard Steamship Company and Calmar Steam- 
ship Corporation, which were lower than such minimum level, were found 
unreasonable. 

(2) Respondents’ system of proportional rates were found not un- 
lawful, without prejudice to future conclusions that may be reached in 
proceedings involving specific rates. 

(3) The Commission found that the port equalization rules pub- 
lished by Agent Wells for certain intercoastal lines and by Calmar were 
unreasonable. This finding was without prejudice to the establishing of 
reasonable rules designed only to equalize rates where necessary in view 
of the applicable rail rates to the ports. 

(4) The Commission found that respondents’ practice of absorb- 
ing on-carrier costs and divisions of joint through rates was not shown 
to be unlawful. 

(5) The Commission concluded that there was not sufficient evidence 
upon which to base a uniform carload mixing rule and ordered that 
Docket No. 514 and Docket No. 524, Mixed Carload Rule-McCormick 
Steamship Company, be assigned for further hearing for the sole purpose 
of determining a uniform mixing rule. 

Reductions proposed by certain respondents in westbound rates, 
suspended in Docket No. 534, Westbound Carload Commodity Rates, 
which were upon a basis lower than the minimum level prescribed, were 
found unlawful and the schedules were ordered canceled. 

The findings and order were without prejudice to the rights of 
respondents or interested parties to apply, in the proper manner, for a 
modification as to any specified rate, charge, rule or regulation. 





Elimination of Free Delivery Within Switching Limits of Boston 


The Maritime Commission in No. 566, Warehouse Deliveries of Woot 
and Mohair at Boston, Mass., found justified schedules eliminating free 
delivery within the switching limits of Boston, Mass., on wool and mohair 
from Texas ports and New Orleans, La. The decision was rendered 
April 26. In support of the elimination of free delivery at Boston the 
respondents contended that since there was no competitive reason for 
continuance of this practice it should be eliminated, citing previous cases 
a Boston Wool Trade Association in 1 U.S. 8. B. 24 and 1U.8.S. B. 





Exclusion from Steamship Conferences Not Justified 


The Cosmopolitan Line (A/SJ. Ludwig Mowinckles Rederi) was 
found by the Maritime Commission to have been unjustly excluded from 
the North Atlantic Continental Freight Conference (Docket No. 547) 
and from the North Atlantic French Atlantic Freight Conference (Dock- 
tt No. 548), in its decision, dated April 26. The Commission followed its 
Previous decision in Docket No. 519, The Waterman Steamship Corpora- 
hon case, reported in the January, 1940, issue of the Journan, p. 217. 
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Transportation Of Automobiles On Great Lakes 


The United States Maritime Commission will hear oral arguments 
beginning on May 27, on exceptions to the report proposed by its 
examiners in Docket No. 511—New Automobiles in Interstate Commerce, 





House Adopts Bill to Authorize Use of Laid-Up Ships 


A bill authorizing the Maritime Commission to make available its 
fleet of more than 100 laid-up vessels was passed by the House of Repre- 
sentatives on May 6. This bill seeks to suspend operation of Section 
510(g) of the Merchant Marine Act, 1936, (46 U. S. C. A. § 1160) which 
forbids vessels to be used for commercial operation if they are 20 years 
old or more. The Senate has taken similar action and the measure is 
before the President for his signature. 





General Increases in Intercoastal Rates Not Suspended 


The Maritime Commission has declined to suspend proposed general 
increases in intercoastal rates of nearly all the intercoastal steamship 
lines. These increases are said to range from 5 to 15 cents per 100 
pounds. The rates became effective May 1. 





Rates on Alcoholic Liquors Shipped in Glass in Cases 


The Maritime Commission, on April 25, 1940, in No. 543, Frankfort 
Distilleries, Inc. v. American-Hawaiian Steamship Company et al., found 
that it was not unduly prejudicial for the defendant steamship lines to 
maintain the same rate on alcoholic liquors from Baltimore, Md., to Pa- 
cific Coast ports when the shipments were in glass in cases as the rate 
charged on this commodity in bulk in barrels. The complainant con- 
tended that the rate should be based either upon the ‘‘proof’’ of the 
liquor or upon the net contents of the container, and that in the latter 
case a proper differential for whiskey in glass in cases would be 20 or 26 
per cent under the rate on whiskey in bulk in barrels. 





Status of Mississippi Water Carriers 


The United States Maritime Commission held oral argument on 
April 22 on exceptions to the report proposed by Examiner Eisenhart m 
which he recommends that the Commission find the Mississippi Valley 
Barge Line Company and the Inland Waterways Corporation, operating 
the Federal Barge Line, to be subject to the jurisdiction of the Commis 
sion, under the Shipping Acts, so far as they engage in the transporta- 
tion of cargo between New Orleans and Mississippi, Ohio and Missouri 
River points when such cargo is received from or is destined to Pacific 
Coast ports and moves under proportional rates. 
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Unemployment Insurance For Maritime Industry 


The Committee on Merchant Marine and Fisheries of the House of 
Representatives will begin hearings on May 21 on legislation for estab- 
lishment of a system of unemployment insurance for the maritime 
industry. 





Appropriations For Waterway Projects Reduced 


The Committee on Appropriations of the Senate, on April 9, re- 
jected the action of its sub-committee and cut $55,000,000 for proposed 
waterway projects from the War Department Civil Functions Appro- 
priation Bill. 





New Publication of Merchant Marine and Shipping Acts 


A pamphlet entitled ‘‘Merchant Marine and Shipping Acts and 
Other Laws Relating to the United States Maritime Commission,’’ revised 
to January 1, 1940, has been released and can be obtained at the Govern- 
ment Printing Office at 25¢ for paper bound copy. 





General Transportation Bill Recommitted 


8. 2009, the General Transportation Bill, was recommitted by the 
House of Representatives to the Committee of Conference on May 9, by 
a vote of 209 to 182, with instructions to the conferees to incorporate 
therein the Harrington Amendment relating to status of railway em- 
ployees in consolidations, mergers, ete., the Jones Amendment relating to 
rates on agricultural products for export, and the Wadsworth Amend- 
ment, providing for reduction in rates so long as compensatory. 
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Bills Introduced In Congress 


By Cuarence A. Miuuer, Editor 


The following bills have been introduced in the Third Session of the 
76th Congress : 


Bridges Over Navigable Streams 


S. 3829—Introduced by Senator Truman of Missouri on April 22, 
1940 to provide for the alteration of certain bridges over navigable waters 
of the United States, for the apportionment of the cost of such alterations 
between the United States and the owners of such bridges, and for other 
purposes. 

[Substitute for S. 1989, vetoed by the President, and identical with 
H. R. 9381.] 

H. R. 9381, providing for the alteration of certain bridges over 
navigable waters of the United States and for apportionment of costs of 
such alterations, was favorably reported by the Committee on Interstate 
and Foreign Commerce of the House on April 30. The Committee on 
Interstate Commerce of the Senate has taken no action on S. 3829, a 
similar bill. These bills are designed as substitutes for S. 1989, which 
was vetoed by President Roosevelt on August 11, 1939, and for similar 
provisions which were stricken from S. 2009, the General Transportation 
Bill, by the conferees. 


Relocation of Railroad Bridges 


H. R. 9292, Introduced in the 76th Congress, 3d Session, by Mr. 
Hobbs of Alabama, on April 9, 1940, to provide for the alteration of cer- 
tain bridges over navigable waters of the United States, for the appor- 
tionment of the costs of such alterations between the United States and 
its owners of such bridges, and for other purposes. 


Interstate Commerce Acts Annotated 


S. Res. 259—Introduced by Senator Tydings of Maryland, on April 
22, 1940, authorizing the preparation of a supplement to the document 
on the Compilation of Federal Laws Relating to the Regulation of Car- 
riers Subject to the Interstate Commerce Act. 

[Provides for bringing up to date the 8-volume ‘‘Interstate Com- 
merce Acts, Annotated.’’] 


Motor Carrier Safety Inspectors 


H. R. 9511—Introduced by Mr. Peterson of Florida, on April 28, 
1940, prescribing certain qualifications for persons employed by the In- 
terstate Commerce Commission as safety inspectors in the inspection of 
motor vehicles. 


[Would require Motor Carrier Safety Inspectors to have the follow- 
ing qualifications: (1) Not less than four years’ service as a machinist’s 
apprentice, (2) not less than two years’ service as a journeyman machib- 
ist, and (3) not less than two years’ service in automobile maintenance. 
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Pipe Lines—Certificates 


§. 3753—Introduced by Senator Johnson of Colorado, on April 11, 
to amend the Interstate Commerce Act, as amended. 

[Would require pipe-line companies subject to I. C. C. jurisdiction 
to obtain Commission certificates of public convenience and necessity 
before extending present lines or constructing new lines. ] 


Pullman Conductors and Porters 


§. 3798—Introduced by Senator Minton of Indiana on April 17, 
1940, to amend the Interstate Commerce Act, title 49, chapter 1, section 
1, by adding two paragraphs after paragraph 11 of said section to be 
known as paragraphs lla and 11b, pertaining to the supervision of 
seeping cars and providing penalties. 

H. R. 9406—Introduced by Mr. Crosser of Ohio on April 16, 1940, to 
amend the Interstate Commerce Act, title 49, chapter 1, section 1, by 
adding two paragraphs after paragraph 11 of said section to be known 
as paragraphs 11a and 11b, pertaining to the supervision of sleeping cars 
and providing penalties. 


Railroad Reorganizations 


H. R. 9447—Introduced by Mr. McLaughlin, of Nebraska, on April 
18, 1940, to amend an Act entitled ‘‘An Act to establish a uniform sys- 
tem of bankruptcy throughout the United States’’, approved July 1, 
1898. and Acts amendatory thereof and supplementary thereto. 

[Substitute of Bankruptcy Subcommittee of the House Judiciary 
Committee for S. 1869 as passed by the Senate. ] 


Railroad Retirement Act Amendments 


H. R. 9196, Introduced by Mr. Patrick of Alabama, on April 2, 1940, 
to grant retirement benefits to employees of railroad carriers who were 
foreed out of service due to unfair labor practices of their employers. 

H. J. Res. 496, excluding from the Railroad Retirement Acts indi- 
viduals not citizens or residents of the United States, who render service 
outside of the United States to employers subject to those Acts, was 
favorably reported by the Committee on Interstate and Foreign Com- 
merce of the House of Representatives on April 30. The Committee on 
Interstate Commerce of the Senate has taken no action on S. Res. 234, a 
similar bill. These bills are designed to take care of the situation of 
Mexicans rendering service to American railroads in Mexico. 


Train Wreck Bill 


H. R. 8086, making it a crime to wreck or attempt to wreck an inter- 
state train, has been favorably reported to the Committee on the Judici- 
ary of the House of Representatives by a sub-committee. 
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Highway Grade Crossing Eliminations 


H. R. 9575, a substitute for H. R. 7891, authorizing appropriations 
for highway construction and grade crossing elimination in the fiscal 
years 1942 and 1943 was favorably reported to the House by its Com. 
mittee on Roads on May 1. 

The bill authorizes an appropriation of $50,000,000 in the fiscal year 
1942 and a similar amount in the fiscal year 1943, for the elimination of 
hazards to life at railroad grade crossings including the abolition or 
protection of crossings at grades, the reconstruction of existing railroad 
grade crossing structures, and relocation of highways to eliminate grade 
crossings. 

A new provision not previously contained in road bills, authorizes 
the R. F. C. to make loans to States for purchase of right-of-way. 


Change of Title for Chief Inspector of Locomotive Boilers 


S. 3440, providing for a change in the title of the Chief Inspector of 
Locomotive Boilers of the I. C. C. to that of Director of Locomotive In- 
spection, was passed by the House on April 15, and sent to the President 
for his action. The bill was passed by the Senate on April 10. It has 
been signed by the President. 


Regulation of Freight Forwarders 


Hearings on legislation for the regulation of freight forwarders will 


begin on May 24, before a sub-committee of the Committee on Interstate 
Commerce of the Senate composed of Senators Wheeler, Chairman, Hill 
and Reed. 


1. C. C. Appropriations 


H. R. 7922, the Independent Offices Appropriation Bill, carrying 
appropriations for the I. C. C. for the fiscal year 1941 has been agreed 
to by the Senate and the House of Representatives, and signed by the 
President. The Bill carries an appropriation of $9,058,750 for the I. C. 
C., an increase of $110,750 as compared with the appropriation for the 
fiscal year 1940. 


Refrigerator Cars 


Chairman Lea of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives has appointed a sub-committee 
consisting of Representatives Pearson (Tennessee), Ryan (Minnesota), 
Patrick (Alabama), Wolfendon (Pennsylvania) and Holmes of Massa- 
chusetts to consider H. R. 7466 and H. R. 8242, with respect to the use 
of refrigerator cars. 


Postalization of Transportation Rates 


The Committee on Interstate and Foreign Commerce of the House 
of Representatives on April 2, indefinitely postponed further consider- 
ation of S. J. Res. 58 and H. J. Res. 142, authorizing a study by the 
I. C. C. of postalization of transportation rates. 
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Administrative Law Bill 


The Judiciary Committee of the Senate on May 6th unanimously 
agreed that action should be taken at this Session of Congress on the 
House-approved Logan-Walter Bill, which subjects regulations of certain 
administrative agencies to judicial review, and provides for judicial re- 
view of their decisions. The House passed H. R. 6234 on April 18. A 
similar bill, S. 915, was passed by the Senate by unanimous consent on 
July 1, 1939, but restored to the calendar on motion to reconsider. 
Majority Leader Barkley appealed to the Committee to defer action on 
the bill. 

The Committee appointed a sub-committee, consisting of Senators 
Hatch, Burke and Taft to consider certain perfecting amendments to the 
House Bill. The bill was reported by the Subcommittee on May 9th 
with 54 amendments. 


Rivers and Harbors Bill 


H. R. 6264, the Rivers and Harbors Bill, was ordered favorably re- 
ported by the Committee on Commerce of the Senate on April 2, but to 
include only navigation projects. 

Conferees of the Senate and House of Representatives reached an 
agreement on May 2. Both Houses accepted the report and the bill 
has been signed by the President. 


Hours of Service of Tug Seamen 


§. 2305, providing for an 8-hour day for seamen on tugs operating on 
inland waters of the United States, was ordered favorably reported to 
the Committee on Commerce of the Senate by its Merchant Marine Sub- 
Committee on April 4. 


Investigation of Railroad Financing 


Upon objection of Senator King of Utah, the Senate, on April 10, 
passed over S. Res. 240, extending the time for the Senate Committee on 
Interstate Commerce to file its report relating to its investigation of rail- 
road financing. 


Railroad Unemployment Insurance Act Amendment 


Chairman Lea of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives has appointed a sub-committee 
consisting of Representatives Pearson (Tennessee), Ryan (Minnesota), 
Patrick (Alabama), Hindshaw (California), and Brown (Ohio) to con- 
sider H. R. 7486 amending the Railroad Unemployment Insurance Act 
with respect to State contributions. 


The sub-committee held a meeting on April 25, but reached no 
conclusions. 
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President’s Fourth Reorganization Plan 


Chairman Lea of the Committee on Interstate and Foreign Com. 
merce of the House of Representatives on April 24, introduced a resolu. 
tion to kill President Roosevelt’s fourth reorganization plan, under whieh 
the Civil Aeronautics Authority would become subordinate to the De. 
partment of Commerce. A similar resolution has been introduced in the 
Senate by Senator McCarran. 


Tombigbee and Tennessee Rivers Projects Eliminated 


On April 24, the Senate voted 56 to 17 to strike from the Rivers and 
Harbors Bill an authorization for the construction of a waterway con- 
necting the Tombigbee and Tennessee Rivers at an estimated cost of 
$66,000,000. 

The Rivers and Harbors Bill, H. R. 6264, was passed by the Senate 
on April 25, by a vote of 40 to 29. 


Hearings Before Temporary Economic Committee Postponed 


Hearings before the Temporary National Economic (Monopoly) 
Committee, scheduled to begin May 6, on the subject of alleged rebates 
through divisions of rates applicable to interline railroad traffic, an- 
nounced in Item 8 of the Bulletin for April 22, have been postponed. 
It is unlikely that any such testimony will be taken during the present 
session of the Congress. 


Transportation of Convict-Made Goods 


The Committee on the Judiciary of the House of Representatives 
voted on April 22, to table H. R. 8853 which would make unlawful the 
transportation of convict-made goods. S. 3550, a similar bill, has been 
reported by the Committee on the Judiciary of the Senate but has not 
yet been considered by the Senate. 


Production and Transportation of Petroleum Products 


A sub-committee of the Committee on Merchant Marine and Fisher- 
ies of the House of Representatives is conducting an investigation of the 
ownership, registry, operation, charges and other matters affecting the 
transportation of oil, petroleum and petroleum products to, from, or 
between ports or other points of the United States, its territories or pos- 
sessions, by oil tankers or for affiliates, either of domestic or foreign 
registry. No public hearing has been held. The sub-committee is con- 
ferring with oil producers and transporters in executive sessions. 


Freight Forwarding Investigation 


It has been announced that the hearings before the sub-committee of 
the Committee on Interstate Commerce of the Senate scheduled to begin 
on May 24, with respect to proposed regulation of freight forwarders, 
will inelude S. Res. 146, which authorized an investigation of the hand- 
ling of less-carload traffic. 
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United States Supreme Court Action 


By Cuarence A. Miuuer, Editor 


The United States Supreme Court on April 2nd took the following 
action : 


In No. 380—Maurer et al v. Hamilton et al, the Court held that a 
Pennsylvania statute prohibiting operation over its highways of any 
motor vehicle carrying any other vehicle over the head of the operator 
of such vehicle is not a denial of due process of law or an infringement 
of the commerce clause of the Federal Constitution and is, therefore, not 
invalid. It also held that this statute is not superseded by the rules and 
regulations promulgated by the I. C. C. under the Motor Carrier Act of 
1935. The Court reaffirmed its holding in South Carolina Highway De- 
partment v. Barnwell Brothers, 303 U.S. 177. [In Car Over Cab Oper- 
ations, 12 M. C. C. 127, the I. C. C. held such operations not unsafe.] The 
Court held that the Motor Carrier Act imposes no duty and confers no 
authority on the I. C. C. to regulate the size and weight of motor vehicles. 


In No. 793—Steelman et al v. Wichita Falls & Southern Railway 
Company, the Court denied the petition for writ of certiorari, and re- 
fused to review the decision of the U. S. District Court for the Northern 
District of Texas [30 F. Supp. 750] approving and confirming a volun- 
tary readjustment plan of the Wichita Falls & Southern Railway Com- 
pany, under the Chandler Voluntary Adjustment Act. 


In Nos. 825 and 826—Singer & Sons v. Union Pacific Railroad 
Company, and Kansas City, Missouri v. Singer & Sons, the Court granted 
petitions for writs of certiorari. In these cases the U. §. District Court 
held illegal payments made to merchants of Kansas City, Missouri, for 
moving to new terminal erected at Kansas City, Kansas. 


In No. 851—Palmer et al v. Connecticut Railway and Lighting) 
Company, the Court granted the petition for writ of certiorari, and de- 
cided to review the decision of the U. S. Cireuit Court of Appeals for the 
Second Cireuit [109F (2d) 568], allowing damages for rejection of lease 
by trustee of Railway Company, and holding that the lessor is entitled 


to damages accruing prior to the trial, where the property involved was 
under a 999-year lease. 


The Court held the Anti-Picketing laws of Alabama and California 
to be unconstitutional. 


The Court sustained the constitutionality of a Virginia statute regu- 
lating the issuance of certain types of insurance contracts, requiring that 
stock companies dealing in fire, surety and casualty insurance shall, so 
far as Virginia risks are concerned, contract with the insured through 
Virginia commission agents. 


On April 29th, in disposing of a jurisdictional question, the United 
States Supreme Court ruled that the Federal District Court for Con- 
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necticut should adjudicate a controversy between the New York, New 
Haven & Hartford Railroad and the Boston & Providence Railroad, 
growing out of the reorganization of both companies under bankruptey 
law. The New Haven case is pending in a Connecticut court and the 
Boston & Providence case in a Massachusetts court. 


The Court denied a writ of certiorari in No. 885—Railroad Credit 
Corporation v. Southern Railway Company in which the Credit Corpora- 
tion sought to obtain a review of a lower court decision denying the 
Credit Corporation preferred position with respect to certain obligations 
of the Mobile & Ohio Railroad. 


On May 6th the Supreme Court of the United States upheld the 
conviction of 12 major oil corporations and 5 individuals convicted of 
Sherman Anti-Trust Act violations at Madison, Wisconsin in 1937. The 
Court reversed the U. S. Cireuit Court of Appeals for the 2nd Cireuit, 
which had ordered new trials. Mr. Justice Douglas, who wrote the 
majority opinion, said: 

‘*Under the Sherman Act, a combination formed for the purpose 
and with the effect of raising, depressing, fixing, pegging, or stabilizing 
the price of a commodity in Interstate or Foreign Commeree is illegal 
per se.”’ 

Mr. Justice Roberts wrote a dissenting opinion in which Mr. Justice 
Reynolds concurred. Chief Justice Hughes and Mr. Justice Murphy 
took no part in the case. 

The Court postponed temporarily the enforcement of an injunction 
issued by a statutory 3-judge district court barring the enforcement 
of oil production proration orders for the East Texas field promulgated 
by the Texas Railroad Commission. The injunction was suspended 
until the Court acts on an appeal by the Commission from the action of 
the 3-judge Court. 


In No. 842—National Federation of Railway Workers v. National 
Mediation Board, the Court denied a petition for writ of certiorari, and 
declined to review a decision of the U. S. Court of Appeals for the Dis- 
trict of Columbia which had affirmed a judgment dismissing a suit 
brought by an unincorporated association of negro railway employees 
to enjoin the National Mediation Board from putting into effect the 
certification by it of a rival organization as representative of coach clean- 
ers employed by a railway company. 
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Wage and Hour Administration 


Atlantic Coast Line to Comply With Wage-Hour Law 


It has been reported that the Atlantic Coast Line has agreed to 
reimburse sectionmen with back pay illegally deducted from them, 
amounting to between $300,000 and $400,000, and to comply with the 
Fair Labor Standards Act of 1938. The agreement is to be incorporated 
in a consent decree to be filed in the U. S. District Court at Richmond, 
Virginia. 





Cincinnati Red Cap Suit 


Judge Druffel of the U. S. District Court of Cincinnati has dis- 
missed the suit brought by the Wage and Hour Division of the Depart- 
ment of Labor to enjoin the Cincinnati Union Terminal from continu- 
ing in effect an arrangement whereby red caps were guaranteed wages 
equal to the minimum prescribed by the Fair Labor Standards Act of 
1988. The suit was dismissed on the ground that it had become moot by 
reason of the new plan for compensation of red caps initiated by the 
Terminal on February 1, 1940. 





Railroad Carrier Industry Committee Appointment 


H. E. Jones, Secretary of the Bureau of Information of the Eastern 
Railways, New York City, was appointed a member of the Railroad Car- 
rier Industry Committee on April 30 by Administrator Fleming, to suc- 
ceed E. J. MeClees, Executive Secretary of the Bureau of Information of 
the Eastern Railways, who was forced to resign because of illness. Mr. 
Jones attended the public sessions of the Committee during the hearings 
and is well informed on the proceedings of the Committee to date. 





Railway Minimum Wage Case 
The Railroad Carrier Industry Committee appointed under the Fair 


clean- I Labor Standards Act to study conditions in the rail industry has recom- 





mended a minimum hourly wage of 36c for all Class I railroad employees 
and 33¢ for employees of shortline carriers having revenue of less than 
$1,000,000. The recommendations, if adopted, would increase the hourly 
wages of more than 60,000 workers. 

The recommendations were transmitted to Col. Philip B. Fleming, 
Administrator of the Wage and Hour Division, Department of Labor, in 
a letter signed by Frank P. Graham, President of North Carolina Uni- 
versity, who served as public member and chairman of the group, which 
> ee of representatives of the railroads, rail labor and the 
public, 
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Bituminous Coal Act of 1937 and 
Related Activities 


Minimum Prices for Bituminous Coal 


The Board of Examiners has filed with Director Gray of the Bi- 
tuminous Coal Division, Department of the Interior, its recommendations 
for minimum prices for bituminous coal produced in Districts 1 to 13 in. 
elusive. Prices for the Western Districts have previously been released 
by the Examiner. At the same time voluminous findings of fact were 
also released. 

Exceptions to the Examiner’s findings and recommendations may 
be filed on or before May 23rd and oral argument will begin on May 
27th. 





Minimum Prices For Bituminous Coal 


The following editorial appeared in the April 17th issue of the 
Chicago Journal of Commerce under the caption ‘‘Coal Now—What 
Next ?’’ 

‘*TIn all probability, minimum prices soon will be in effect at bitumi- 
nous coal mines throughout the entire country. After two years of hear- 


ings, the bituminous coal division of the Department of the Interior 
has made public its recommendations for fixing prices at the mines in 
all major production areas. Minimum prices were previously recom- 
mended for several minor production areas in the Rocky Mountain and 
Pacific Coast States. 

‘‘The steps remaining to be taken before the proposed schedules be- 
come effective are the hearing of exceptions and the final approval of 
Secretary of the Interior Ickes. Unless and until the Supreme Court 
of the United States upsets the apple cart by invalidating the national 
bituminous coal act of 1937, Mr. Ickes’ approval will mean that coal 
price fixing is an accomplished fact. 

‘“No one need entertain illusion as to where the cost of this price 
fixing will fall most heavily. As in all of these schemes for assisting 
certain types of American industry, the consumer will pay the greater 
portion of the bill. He will pay, that is, until he decides to turn to some 
competitive fuel—which in most cases will be as soon as he discovers 
that he is once more in the middle. How long it will be before the soft 
coal industry needs more assistance as a result of the consumer reaction 
to fixed price minima is anyone’s guess. 

‘*Perhaps even more important than these factors of the situation, 
however, is the danger inherent in the theory that government exer 
cises a legitimate function when it fixes prices. If price fixing is tenable 
in the coal industry, how long before it will be tried out on other com- 
modities? The step from coal to bread and meat would be a short one. 
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We already have milk prices fixed with the cooperation of the Depart- 
ment of Agriculture and the A. A. A. The central government is no 
longer the neutral source of general discipline which it was intended to 
be. How foolish it is to believe that government can effectively control 
the price of anything unless it can also control the factors that go into 
the making of price !’’ 





Contracts For Bituminous Coal 


The Director of the Bituminous Coal Division of the Department of 
Interior has made public an opinion to the effect that agreements pro- 
viding for the refund of a portion of the minimum price of bituminous 
coal in the event the courts hold invalid applicable minimum prices 
established under the Bituminous Coal Act of 1937, are not in contra- 
vention of established marketing rules or regulations, nor of the pro- 
visions of the Bituminous Coal Act of 1937. The Director said that a 
code member or a distributor may lawfully enter into such an agree- 
ment. 





Maximum Discounts Fer Coal 


Director Gray of the Bituminous Coal Division, Department of the 
Interior, on April 18, heard oral arguments on exceptions to the recom- 


mendation of an Examiner that there be established discounts ranging 
from 10 to 50 cents a ton, depending upon the size of coal, the district 
in which it is produced, and the section of the country in which it is sold. 





Sunshine Coal Case Argued in Supreme Court 


The Supreme Court on Monday, April 29th, heard argument on the 
constitutionality of the Bituminous Coal Act of 1937. 

The case at bar was the Sunshine Anthracite Coal Company, ap- 
pellant, vs. Homer L. Atkins, Collector of Internal Revenue, District of 
Arkansas, appellee. The Court’s decision is expected in about a month. 





General Counsel and Assistant General Counsel of 
Federal Communications Commission Resign 
To Engage in Private Practice of Law 


The Federal Communications Commission announced on April 25th 
that its General Counsel, William J. Dempsey, and Assistant General 
Counsel, William C. Koplovitz, have submitted their resignations for 
the purpose of engaging in private practice of law jointly at Waab- 
ington, D. C. 





Attorney General’s Committee Issues 
Additional Monographs 


The Attorney General’s Committee on Administrative Procedure 
has released Monograph No. 12 (2 volumes) concerning the adminis 
trative procedure of the Fair Labor Standards Act of 1938. 

The Committee has released Monograph No. 16 discussing the 
administrative procedure of the Social Security Board. 

Monographs Nos. 17 and 18 concerning Railway Labor (The Ne 
tional Railroad Adjustment Board and The National Mediation Board) 
and National Labor Relations Board have also been released. 

Interested persons may secure these monographs by writing to the 


Attorney General’s Committee on Administrative Procedure, Depart 
ment of Justice, Washington, D. C. 
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Young To Study Nation’s Transportation Problems 


It was disclosed at the White House recently that Owen D. Young 
will conduct a long-range study of the nation’s transportation problems 
for the National Resources Planning Board. Secretary Early said that 
some time ago the Chairman of the Board asked the President to approve 
a plan to have such a survey made, and that Young has agreed to under- 
take the work. 

With respect to this announcement, the Wall Street Journal of 
April 11, under the caption ‘‘Policy, Not Data, Needed’’, editorially 
said : 

‘Announcement is made from Washington of formation of a com- 
mittee headed by Mr. Owen D. Young to make a long-range study of the 
nation’s transportation problems. The committee would be expected to 
carry on the studies made by Interstate Commerce Commission Chairman 
Eastman during his tenure of office as Railroad Coordinator some time 
ago. Its work would be primarily research, and its personnel would in- 
clude representatives of all forms of transportation services, but no ap- 
pointments other than that of Mr. Young have thus far been announced. 
It is understood that, pending the determination by Congress of the fate 
of the omnibus railroad bill, the definite organization of the committee 
will be held in abeyance for the reason that this bill might finally provide 
other means for accomplishing the same purpose. 

“There is assuredly room—perhaps need—for research in the case 
of some of the newer forms of transportation, such as motor and air 
srvices. But there is one form, the most important of all, which has 
been subjected to this process in such fashion as to make it difficult to 
imagine where there remains any part of its anatomy that has not been 
explored intensively—transportation by rails. We have been discussing 
the ‘railroad problem’ continuously—or at least very much ‘off and on’— 
for a couple of generations. Every conceivable instrument (metaphori- 
cally speaking) from stethoscope to fluoroscope has been employed on 
the patient and libraries of printed matter have been accumulated con- 
taming the findings. All manner of medicines have been tried at one 
time or another, and experiments occasionally made with serum therapy. 
But the patient is still a patient, it seems. There ought to be by this 
time enough information on his ‘cards’ to obviate the need of further 
‘physical’ tests. 

“The case is different with highway and air services, where data are 
y n0 means complete.. As to water, all the necessary data are in the 
record. It is merely a case of consulting them and drawing at least one 
conclusion that lies upon their face for all to see. That is the conclusion 
that transportation by artificial waterways is definitely wasteful and has 
no justification for existence as a service; no more research is needed 

ere. As a matter of fact—with the above qualification as to motor and 
ur—it is not so much a case of need for more information concerning 
‘ur transportation problem’ as it is a case of need for a national policy. 

“It is not so much research that is needed as it is judgment and 
courage. If we are to have a new committee to sit on the problem, those 
are the qualities it should possess. ’’ 
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Trainload Rates 
The New York Journal of Commerce, in its issue of April 26th, 


said : 

“The extension of special trainload railroad rates to coal shipments 
by a Middle Western railroad, which is expected shortly, indicates that 
the wider use of lower rates for traffic moving in multiple car lots is at 
hand. Last December, the Interstate Commerce Commission for the first 
time approved a lower rate for blackstrap molasses when transported in 
minimum quantities of 1,800 tons. 

“It is doubtless true that traffic moving in trainload lots can be 
carried at substantially lower cost per unit than shipments moving in 
carload lots. Hence, the establishment of lower trainload rates is justi- 
fied by cost considerations, just as rates lower than those applicable to 
less-than-carload lots are justified for shipments in carload quantities. 

‘‘An even stronger case can be made for trainload rates as a com- 
petitive device. As compared with water and pipeline carriers, the rail- 
roads are at a disadvantage because of the relatively small unit, the 
freight car, in which traffic moves. Where a specially low rate can be 
made on trainloads, the railroads could compete more effectively with 
barge lines and pipe lines for steel, petroleum and similar types of 
traffic. Furthermore, trainload rates may discourage large shippers from 
acquiring or contracting for motor truck fleets to carry their freight, 
which would help the railroads regain alcoholic beverage, automobile and 
similar traffic which has been diverted to, in considerable degree, the 
highways. 

‘‘Smaller shippers have already indicated that they will oppose ap- 
proval of low trainload rates on the ground that they give larger competi- 
tors an advantage over them. Where differences in cost justify the lower 
multiple car rate, it is difficult to see how this argument can be sustained 
successfully. By the same token, less-than-carload rates should not be 
regarded as discriminatory because they hurt smaller shippers as against 
competitors who ship in carload quantities. On the other hand, it is 
true that the indiscriminate establishment of lower trainload rates may 
not only prove inequitable as between different groups of shippers, but 
could also cause serious diminution of railroad earning power because of 
excessive eagerness to recapture traffic that has been lost to waterway, 
highway or pipe line competitors. ’’ 





Monopoly Committee Study of Railroad Industry 


George M. Harrison, President of the Brotherhood of Railway 
Clerks, and formerly Chairman of the Railway Labor Executives Ass0- 
ciation, told the Temporary National Economic (Monopoly) Committee 
on April 16, that improved methods of rail transportation have lost the 
jobs of 622,426 workers since 1921. Improved locomotives, Harrison 
asserted, have been the major improvement in recent years. He | 
automatic stokers, new types of power and of braking equipment, all of 
which require the services of fewer men than formerly. Coordination 
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terminal facilities, he said, is another factor which has cost many jobs. 
He also referred to switching systems handled from a central point in a 


Harrison opposed any type of subsidy to the railroads, and urged 
the introduction of the 6 hour day in the railroad industry, by an Act 
of Congress. 

Dr. J. H. Parmelee, Director of the Bureau of Railway Economies, 
submitted a series of exhibits giving statistical data relative to the rail- 
roads. 





Full Diesel-Powered Railroad Systems Forecast 


R. K. Evans, Vice President of the General Motors Corporation in 
charge of Diesel developments, said, on April 12, that tests of a new 
stream-lined freight locomotive have shown complete Dieselization of 
entire railroad systems to be practicable. He foresaw a ‘‘new, and, 
perhaps, more important, field of service’’ for the application of Diesel 
power as a result of this showing. He explained, ‘‘This new pioneer is 
a freight locomotive so flexible and powerful as to be economically appli- 
cable to every kind of freight service. There is good reason for believing 
that the application of Diesel power to freight service is of even greater 
significance than in passenger and switching service. Contrary to the 
somewhat wide-spread public impression that Diesel power is only appli- 
cable to light, high-speed trains, it can now be said that the important 
eeoonomies incident to Diesel operation are of even greater value in 
handling heavy-duty jobs.”’ 





Labor Unions Held Subject To Anti-Trust Law 


Judge A. F. St. Sure of the District Court of the United States at 
San Francisco ruled on April 26, that Labor Unions and their represen- 
tatives are not exempt from the provisions of the anti-trust law. This is 
believed to be the first ruling by the Federal courts on this issue. 





New Double-Power Gasoline Produced 


_At a meeting of the American Petroleum Institute, in Columbus, 
Ohio, on April 12, it was announced that petroleum laboratories have 
produced fuel of such power that it will enable motor car manufacturers 
to eut the size of their engines in half. The new fuel, described as 
triptan’’ has octane rating of 125, compared with the 75 octane of 
‘gular grade gasoline. It has twice the power of standard gasoline. 
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Wheat and Corn Loans 








The Commodity Credit Corporation has announced that through b 
April 18, the outstanding loans under the 1939 Wheat Plan Program -, 
aggregated $54,899,840.40 secured by 77,961,942 bushels of wheat. Isidor 

The Corporation also announces that through April 24, loans made § Str 
under the 1939 Corn Loan Program aggregated $171,286,200.31 on & whit 
300,902,957 bushels. stor 

Richa 

Stre 

J. K. 

Lead Production e 

The Bureau of Mines reports that the lead industry showed further § St. 
improvement during 1939 over the records of several previous recent John 
years. The total output of primary lead from domestic and foreign § 
sources was 484,035 tons in 1939, an increase of 26 per cent over the “/ 
383,669 tons in 1938. The output of refined primary lead from domestic (, 
ore during 1939 totaled 420,967 short tons valued at $39,571,000, an in- § Arthu 
erease of 27 per cent in quantity and 30 per cent in value over 1938.§ Mo 
Production of refined lead from foreign sources rose to 63,068 tons from T 


51,705 tons in 1938. 











Stored Wheat 
The Department of Agriculture reported on April 25, that jo 
238,301,000 bushels of wheat were stored in interior mills, elevators,F* Fy, 
warehouses, and on farms, on April 1, 1940, compared with 278,554,0008 Cha 
bushels on April 1, 1939. — 
Rober 
\ 
Settlement of Claims of Army Contractors é ch 
- Lal 





Adjutant General E. S. Adams has amended the Army Regulations§ Ban 
relating to the settlement of claims and accounts, so that Section 35.8§Frank 
(b) (2) now reads: ae 

‘““Where contractors are permitted to make shipments of supplief py 
from points other than those named in the contract which contract, i Fred 
pursuance of advertisement for bids to that effect, permits such pro- Trat 
cedure and provides an apportionment feature for excess transportation, SY 
eosts, and the contractor is not willing to allow deductions for freight ] 
charges from the actual shipping point to destination, or claims an addi 
tional amount on account of paying freight or other delivery charge 
that should have been borne by the Government, disbursing officers 
submit vouchers in question to the General Accounting Office for direct 
settlement. See 8 Comp. Gen. 500.”’ 
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List of New Members* 


*Elected to membership in April, 1940. 
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